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VOLUNTARY ACTION NEEDED FOR 
MORE EFFECTIVE ARBITRATION 


An Editorial 


Editors note: During recent years, the American Arbitration 
Association has encountered considerable difficulty in arranging 
prompt hearings in labor-management grievance cases, and many 
complaints have been received about delays in the delivery by arbi- 
trators of awards after the close of hearings. By all indications, arbi- 
trations arranged through federal and state agencies, or through offices 
of arbitrators directly, have also tended to proceed at a slower pace 
than in former years. Two separate but interrelated reasons account 
for these delays. The first is the spectacular increase in the volume of 
arbitration cases. The second is the reluctance of parties to use all or 
most of the experienced arbitrators available. In an effort to correct 
the situation, the American Arbitration Association, over the signa- 
ture of Paul M. Herzog, Executive Vice President, has addressed a 
letter to companies and unions using AAA tribunal services, urging 
them to overcome this weakness in labor-management arbitration by 
voluntary action. The text of the letter follows. 


N many past occasions, particularly during discussions of protests 

against increasing cost and delay in labor-management arbitra- 
tion, the American Arbitration Association has called attention to the 
difficulties caused by the parties’ own tendency to place virtually all 
available arbitration work in the hands of a fairly small group of 
professional arbitrators. It was pointed out that the lists sent by AAA 
to parties contain not only the names of nationally prominent full- 
time arbitrators, but also the names of others who—though not yet 
as well known—have demonstrated their qualifications for determin- 
ing labor-management grievances. We have suggested that if the par- 
ties could overcome their conservatism in selecting arbitrators, quicker 
decisions would result, often at lower cost. 

During the past year, the problem has grown much more acute. 
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The number of grievances referred to arbitration has risen steadily 
for a decade. The American Arbitration Association today admin- 
isters approximately three times as many cases as it did in 1950. 
Although comparable figures for other agencies which submit lists to 
parties are not available, it is certain that they would also reveal a 
striking upward trend. Yet the number of arbitrators who serve with 
any degree of regularity has not kept pace. As a result, with so much 
work concentrated in a few hands, it is becoming increasingly diffi- 
cult to arrange early hearings and to obtain prompt awards, at least 
within the thirty days normally required by AAA rules. 

Critical as this situation has become, it is not too late to correct 
it, if the parties themselves will resolve to take appropriate voluntary 
action. It will be in their own long-run self-interest to contribute to 
enlarging the number of arbitrators who have had broad experience. 
In sending out lists to parties, AAA will therefore continue to include 
the names of new arbitrators along with better-known names. As 
usual, the background of each arbitrator will be indicated, along with 
his per diem charge; further information will be given on request. 
The Association will not, of course, express a preference; it will re- 
main for the parties to decide whether the issue in dispute is of such 
complexity that only a specialist or one who has arbitrated for them 
in the past is capable of determining it. 

Precisely because this Association, as an impartial administrative 
agency, cannot intervene to influence the choice of parties to pending 
disputes, we call this problem to your attention in general terms, with- 
out regard to any particular case that may be in process of arbitration. 
We believe that if management and labor deiermine to take all steps 
necessary to reverse the recent trend toward more delays and higher 
costs, they will benefit and arbitration will be made still more effec- 
tive as a means of resolving controversies. Of course, we will always 
welcome your own suggestions on this and other problems. 
























AN OUTLINE OF A COURSE IN 
LABOR-MANAGEMENT ARBITRATION 


by Joseph S. Murphy 


Recent years have seen extensive developments in the teaching 
of labor-management arbitration at almost all educational levels. In 
addition to specific courses on arbitration and settlement of labor 
disputes, and the inclusion of units on arbitration in many related 
subjects, arbitration case studies have been used to enrich the teach- 
ing of many phases of industrial management, personnel policies and 
practices, collective bargaining, and business law. The subject also 
receives more than casual mention in courses in economics, adminis- 
trative engineering, American history and social studies generally. 

Excellent new books and texts have appeared in the last two or 
three years which simplify the teacher’s task and make it possible for 
him to have a more comprehensive view of the subject. The volume 
of cases published through the reporting services, and through in- 
dividual company and union publications, continues to increase each 
year. The American Arbitration Association now publishes a Sum- 
mary of Labor Arbitration Awards which adds extensively to the 
case material available. 

More and more teaching aids are available. Case studies have 
been prepared by teachers at various universities. The Association 
has produced more than twenty new practice arbitration scripts 
and distributed these through all areas of the educational world. Prac- 
tice arbitrations have been developed to a stage where not merely 
the format of arbitration procedure is demonstrated, but the identical 
role-playing technique is used to explore many substantive issues of 
labor and personnel relations. 

Films may now be used to assist the teacher in the classroom. 
The American Arbitration Association has two films which are re- 
enactments of actual arbitration cases and demonstrate the arbitra- 
tion process and point up actual problems in arbitration. These films 
are concerned with major issues in arbitration. One deals with a dis- 
charge, and the other with the problem of proper qualifications under 
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a seniority-promotion clause. It can be expected that additional films 
will eventually be available. 

The topical Outline which follows is intended as a general guide 
for courses touching upon the labor arbitration field, with the ex- 
ception of the law school curriculum. Many topics mentioned ob- 
viously will not receive emphasis in certain types of courses. Detailed 
historical analysis of labor arbitration history, for example, merits 
comparatively little place in a course on personnel practices or in 
adult extension courses. Similarly, examination of the criteria em- 
ployed in arbitration and discussion of law and specific procedures 
will have little place in the more general courses. 

The advance in the teaching and study of labor arbitration and 
the consequent research has in no way reached a static condition in 
this continuously changing field. Much basic research is still required 
of a historical, economic, sociological and practical nature. The de- 
gree candidate in the graduate school has open before him original 
sources, both historical and current, through which excellent con- 
tributions may be made to a better understanding of American life. 

It is hoped that the topics listed in the skeletonized outline will 
suggest specifics to be explored and examined by the graduate stu- 
dent. The Association will be delighted to have educators consult 
with staff members for suggestions as to specific research topics or 
sources which either are readily available or may be made available 
through the Association’s case material and library. 

It is also hoped that the more general sections of the Outline 
concerned with the nature, the process, and general background, will 
be helpful to the casual student. In this instance the Association’s 
publication “Labor Arbitration Procedures and Techniques” serves 
almost as a primer in respect to definitions, the processing of a case, 
hearings, etc. This pamphlet is available on request from the Asso- 
ciation. 


|. The nature of arbitration 


A. Arbitration defined: Arbitration is the reference of a dispute by 
voluntary agreement of the parties to an impartial person for 
determination on the basis of evidence and argument presented 
by such parties, who agree in advance to accept the decision of 
the arbitrator as final and binding. 

1. General acceptance of arbitration as a quasi-judicial pro 
ceeding. 
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2. Varying views with regard to the exact function of the 
arbitrator in the arbitration proceeding. 

3. Type of arbitration dependent upon agreement of parties. 

Arbitration distinguished from other forms of third-party inter- 

vention in labor disputes. 

1. Mediation and conciliation. 

2. Fact-finding. 

3. Study commissions. 

Distinction between voluntary and compulsory arbitration. 

Fields of arbitration, other than labor—commercial, civil, inter- 

national trade. 


Il. Subject matter of labor arbitration 


Grievances—disputes involving rights, contract interpretation, 
Le,, arbitration arising under a clause as the terminal step in the 
grievance procedure—discipline, seniority, job evaluation and 
work assignments, holiday and vacation claims, etc. (See Section 
VIII-C and XII). 

Disputes involving “interests” (contract-negotiation disputes). 

1, Disputes growing out of the negotiation of new contracts. 

2. Disputes growing out of wage re-openings. 

3. Wage pattern arbitration. 

4. Motivation for “wage arbitration,” greater in certain indus- 
tries. (Service industries, transit, newspaper publishing, utili- 
ties). 

Jurisdictional disputes, e.g., controversies arising under no-raid- 

ing pacts signed by many unions. 

Disputes under trust fund and welfare fund agreements (as au- 

thorized under Section 302 of the Labor-Management Relations 

Act of 1947). 

Public Review Boards—Union appeal systems. 

Miscellaneous disputes submitted to arbitration. 

Relative frequency of arbitration’s use in these fields and the 

reasons therefor. 


lll. The value of arbitration in industrial relations 


In contract negotiations. 

1. Superiority of agreements reached by the parties themselves 
through collective bargaining. 

2. Arbitration as a substitute for the strike. 


3. 


4. 
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a. The cost of a strike. 

b. The calculated business judgments as to cost of strike 
vs. total cost incurred. 

Alternatives to strike or voluntary arbitration—compulsory 

arbitration, labor courts, government regulations. 

Criteria in wage or new contract arbitration. 


B. In contract interpretation. 


3. 


3. 


Desirability of having disputes settled by parties through 
their own efforts in grievance procedure rather than through 
arbitration. 

Possibility that the presence of an arbitration clause will re- 
duce the incentive for parties to make concessions in order 
to settle grievances. 

Arbitration as a substitute for the strike, i.e., arbitration as 
a means of implementing the no-strike clause during con- 
tract term. 

Advantages of arbitration in multi-plant situations as a con- 
trol on arbitrary action of lower echelon of management and 
labor in contract administration and personnel practices. 
Advantages of arbitration over litigation in present economy. 


IV. Historical background of labor arbitration in the United States 
A. The early attempts at arbitration. 


i. 
2. 


Confusion of the term arbitration with collective bargaining. 
Meager historical sources. 


3. The existence of organized workers as a necessary prere- 
quisite for labor arbitration, as such. 
B. Some significant events and dates. 


1, 





Pennsylvania Society of Journeymen Cabinet Makers ad- 
vocate arbitration in their Constitution, 1827, and By-laws, 
1829. 

First labor arbitration (according to U.S. Department of La- 
bor) between the Iron Puddlers and Employers in Pitts- 
burgh in 1865. 

Arbitration in Shoe industry in Lynn, Massachusetts, 1870. 
An Industrial Congress of National Trade Unions advocates 
voluntary arbitration, but goes on record against Congress 
passing a compulsory arbitration law. 

Cincinnati Trades & Labor Assembly demands a national 
law to legalize arbitration in 1881. 
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Passage, beginning 1878, of state laws establishing boards of 


conciliation and voluntary arbitration. 


C. Early period replete with refusals of parties to arbitrate, generally 
on the part of the employer. 


1. 





Missouri Pacific Railroad—Jay Gould refused to arbitrate 
at the request of Terence V. Powderly, leader of the Knights 
of Labor, 1886. 

Illinois Bureau of Labor records in 1886-7 several attempts 
at arbitration (32 refused by management, six by labor). 
Lumber unions in Saginaw, Michigan refused arbitration, 
1885. 

In New York State, the Commissioner of Labor reports “the 
unreconcilable attitude of the employers is the fatal obstacle 
in the path of the successful introduction of arbitration.” 


V. Development of specific arbitration systems 
in the late 19th and early 20th Century 


: A. Disputes in railroad industry. 


1 
2 
3. 
4 
5 


Intervention of federal government. 

Beginning of a series of federal laws for railroad disputes. 
Original inefficacy of such laws. 

The System Boards of Adjustment (a later development). 
Emergency disputes. (cf. Section on legislation) . 


B. The clothing trades. 


1. 
. 2. 


3. 


‘ 4. 


The early strikes. 

The Hart Schaffner and Marx agreement with the United 
Garment Workers, 1911. 

Impartial arbitration machinery of clothing industry in New 
York City. “Protocols of Peace.” 

The special nature and function of the impartial chairmen 
of the Clothing industry. 


- C. Printing industry—probably the earliest continuous arbitration 
- systems. 


1. 


S Z. 





Arbitration—Recommended at International Typographical 
Union Convention in Washington, D.C. in 1879. 

First arbitration agreement between International Typo- 
graphical Union and the American Newspaper Publishers 
Association in 1901. (Note: A. A. McCormick of Chicago 
Tribune family drafted original agreement with James M. 
Lynch, President of ITU). 
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Arbitration with an appeal system adopted by International 
Typographical Union and American Newspaper Publishers 
Association—The use of appeal system gradually disap- 
peared in practice; others in the same industry followed suit 
in adopting an arbitration system. 


D. Development in other industries. 
1. 
2. 
3. 


Coal mining. 
Boot and shoe. 
Building trades. 


Vi. Until end of World War Il, 1912 - 1946 


A. Developments between 1912 and 1937. 


1. Establishment of United States Conciliation Service, 1913. 

2. Arbitration in World War I—vast increase in arbitration. 

3. Organization of Arbitration Society of America, 1922, and 
American Arbitration Association, 1926. 

4. Arbitration in Amusement industry. 

5. Continued development of impartial umpires in garment in- 
dustries in big clothing centers. 

6. Recessions and drop in union membership sharply curtailed 
arbitration. 

7. Arbitration agreements widely adopted under N.R.A. Codes. 

B. 1937-1941. 

1. The growth of collective bargaining after the Wagner Act 
and consequent increase in arbitration cases and clauses. 

2. The establishment of the Voluntary Labor Arbitration Tri- 
bunal by the American Arbitration Association in 1937, and 
the initiation of its education programs for labor and man- 
agement. 

3. The establishment of the War Labor Board, and its influence 
on collective bargaining agreements. 

C. 1941-1946. 

1. Compulsory arbitration under the War Labor Board. 

2. The imposition of arbitration clauses into collective bar- 
gaining agreements by War Labor Board. 

3. The wide acceptance of the principles of arbitration by labor 
and management, and the vastly increased use of arbitration 
clauses in collective bargaining agreements. 

4. The recommendations of the President’s National Labor- 


Management Conference of 1945. 
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Vil. Labor arbitration today 


A. Voluntary arbitration—now part of a national policy. 


1. 


2. 


3. 


4. 


The Labor-Management Relations Act of 1947 suggests that 
parties use arbitration as a voluntary method of adjusting 
disputes. 

Extent of the use of voluntary arbitration in contract nego- 
tiations and re-openings. 

The frequency of arbitration clauses in collective bargaining 
agreements. 

The annual increase in the number of arbitration cases. 


B. Agencies which provide arbitration services and/or arbitrators— 
their functions, procedures and jurisdictions. 


1. 


2. 
3. 
4 


- 


American Arbitration Association. 

Federal Mediation and Conciliation Service. 

State and local mediation boards. 

National Mediation Board (operating under Railway Labor 
Act). 

National Railroad Adjustment Board (operating under Rail- 
way Labor Act). 


Vill. The arbitration agreement 


A. The importance of the arbitration agreement as a basis for the 
arbitration proceedings. 
B. The written agreement to arbitrate an existing dispute (submis- 


sion). 
1. Definition. 
2. Contents. 


a. Statement of issue in dispute. 

b. Specification of the method of appointment of arbitrator 
or the name of the arbitrator. 

c. Outline of the procedure to be followed by the arbitrator. 

d. Statement that the parties will be bound by the award. 

e. Joint signature and execution as required by local law. 


C. The written agreement to arbitrate future disputes arising under 
a contract. 


1. 


Description of the arbitration clause and its place in griev- 
ance machinery. (An arbitration clause in frequent use: Any 
dispute, claim or grievance arising out of or relating to the 
interpretation or the application of this agreement shall be 
submitted to arbitration under the Voluntary Labor Arbi- 





121 





tration Rules of the American Arbitration Association. The 
parties further agree to accept the arbitrator’s award as final 
and binding upon them). 
2. Points which should be covered in an arbitration clause. 
Prerequisites to invoke the arbitration clause. 
Its scope. 
Composition of arbitration board. 
Method of selecting arbitrator(s) . 
Scope of arbitrator’s authority. 
Procedural rules to be followed. 
Time limits for the arbitration process and remedy for 
lapses. 
h. Costs of arbitration. 
Advantages of incorporating in the arbitration agreement a pro- 
vision for arbitrating under specific procedures, such as the 
American Arbitration Association’s Voluntary Labor Arbitration 
Rules. 
Initiating arbitration. 
1. Under a submission. 
2. Under an arbitration clause. 
a. The demand. 


b. The answering statement. 


mmeaogep 


IX. The arbitrators and their selection 


Types of arbitration machinery. 
1. Single arbitrator 
a. Ad hoc. 
b. Permanent. 
(1). Impartial chairman or umpire. 
(2). Named arbitrator. 
2. Board of arbitrators, either ad hoc or permanent. 
a. Tri-partite. 
b. All neutral. 
c. Joint industry boards. 
Prevalence, advantages and disadvantages of each type. 
Variations in the approach and functions of the different types 
and their suitability as related to the industry, the relations be- 
tween the parties and the kind of dispute. (Clothing industry, 
automobile, steel, certain service industries). 
Qualifications for arbitrators. 


THE ARBITRATION JOURNAL 








QmAm OM wp 


pS ps 


© 2 SS > 








Qmmonm pS 


ee al ol 









LABOR-MANAGEMENT ARBITRATION COURSE 


Sern 


1. Integrity. 
2. Impartiality. 
3. Ability. 


4. Background and experience. 

Methods of selecting arbitrators. 

1. Direct selection by the parties. 

2. Agencies aiding parties in the selection of arbitrators and 
the procedures they follow. 
a. American Arbitration Association. 
b. Federal Mediation and Conciliation Service. 
c. State and local mediation boards. 
d. Other sources. 

3. Advantages of utilizing the services provided by established 
agencies. 

Code of ethics and standards for the conduct of arbitrators. 


X. The hearing 


. Degree of formality at hearing. 


Oath of arbitrator. 
Representation of parties by counsel. 


. Presence of all arbitrators at hearing. 


Order of proceeding. 
Swearing of witnesses. 


. Compelling the attendance of witnesses and the production of 


documents. 


. Type of evidence at hearings. 


Preparation for effective presentation of case. 
Submission of briefs. 


. Visitation of plants or examination of job by arbitrators. 


Ex-parte proceedings. 
Closing and re-opening hearings. 


. Provisions of the American Arbitration Association’s Voluntary 


Labor Arbitration Rules with respect to the conduct of hearings. 


Xl. The award 


Definition. 

Time limit within which it must be rendered. 

Format. 

Manner of arriving at award by an arbitration board. 

1. Requirement that all arbitrators confer prior to preparing 
the award. 
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2. Validity of majority awards. 
E. Incorporating in an award a settlement voluntarily arrived at 
by the parties. 
F. Basic standards which an award must meet. 
1. It must decide all matters submitted, but no others. 
2. It must be certain in its terms. 
3. It must be a final disposition of the issues submitted. 
4. It must be possible of performance. 
G. Arbitrator’s authority normally terminated when award is ren- 
dered. 
H. Procedures for clarifying or modifying awards. 


XII. Issues in grievance arbitration 


A. The relative frequency of specific disputes. 
1. Discipline (25%). 
2. Technical Disputes (20%-22%). 
3. Seniority principle (15%-20%). 
a. Promotion-up-grading. 


b. Layoff. 
c. Recall. 
d. Bumping. 


e. Transfer. 
4. Overtime (5%-8%). 
a. Proper distribution. 
b. Company’s right to compel overtime. 
c. Individual’s right to refuse. 
5. All other disputes—less than 212% of total. 
6. Disputes attracting special attention—contracting-out work, 
pension, welfare. 
B. Criteria employed by arbitrators in above issues. 
C. Criteria employed by arbitrators— 
1. In contract construction. 
2. To determine the validity and weight of past practice. 
3. To determine credibility of witnesses. 
4. In admitting written or oral evidence. 
D. Resolution of conflict of criteria. 


XIII. Legal framework for the arbitration process 


A. The laws applicable to labor arbitration. 
1. Common law. 
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State arbitration statutes. 
a. Modern statutes. 
b. Older statutes. 
c. Recent changes and the Uniform Arbitration Act. 
United States Arbitration Act (not applicable to labor-man- 
agement disputes) . 
Section 301 of the Labor-Management Relations Act of 1947. 
Supreme Court decisions of great influence on arbitration. 
a. Lincoln Mills decision provides that Federal District 
Courts have authority under Section 301 of Labor-Man- 
agement Relations Act of 1947 to direct arbitration. 
The 1960 Supreme Court decisions (United Steelworkers 
v. Enterprise Wheel & Car Corp., United Steelworkers 
v. Warrior & Gulf Navigation Co., and United Steel- 
workers v. American Mfg. Co.) establish further rights 
of arbitrators re arbitrability and remedies. 
Legal principles regarding: 
1. Enforcement of arbitration agreements. 
a. Submissions. 
b. Arbitration clauses. 
Determination of the arbitrability of disputes. 
Appointment and qualifications of arbitrators. 
Power of arbitrator. 
Conduct of hearings. 
Evidence before the arbitrator. 
Enforcement of awards. 
Scope of judicial review of arbitrators’ awards. 
Principal grounds for vacating an award. 
a. Corruption or fraud. 
b. Evident partiality on the part of the arbitrator. 
c. Failure of the arbitrator to grant a fair hearing. 
d 
e 
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Excess or imperfect execution of the arbitrator’s authority. 
Absence of a valid arbitration agreement. 


Principal grounds for modifying or correcting an award. 

a. Evident miscalculation or misidentification. 

b. Award by arbitrator upon a matter not submitted to 
him, not affecting the merits of the decision upon the 
matters submitted. 
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c. Imperfection in a matter of form, not affecting the merits 

of the controversy. 

The limited extent to which judicial procedures are invoked. 

Railroad legislation. 

1. Arbitration Act of 1888. 

Erdman Act of 1898. 

Newlands Act of 1913. 

Transportation Act of 1920. 

Railway Labor Act of 1926. 

Railway Labor Act of 1934. 


ae) 
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XIV. Compulsory arbitration in the United States 

A. The compulsory arbitration of the Railway Adjustment Boards— 
jurisdiction, problems and delays. 

B. States with compuplsory arbitration laws: Florida, Indiana, 
Michigan, Nebraska, New Jersey, Wisconsin, Kansas, Minnesota. 

C. The general jurisdiction of the state compulsory arbitration laws— 
power, gas and water utilities, transportation, hospitals, and in- 
dustries involving health and general welfare. 

D. Some American experiences with compulsory arbitration. 

E. Court decisions have invalidated various state laws—others un- 
tested. 


XV. National emergency disputes 


A. Emergency disputes involving the national welfare. 
1. The nature of disputes involving national emergencies. 
2. The Taft-Hartley Emergency Dispute provisions. 
3. Experience under Taft-Hartley Emergency Boards. 
4. Role of Federal Mediation and Conciliation Service. 
5. Experiences of the Railway Emergency Boards. 
B. Special problems in operation. 
1. Over-use of Boards. 
2. Lack of finality in provisions of the law. 
C. Theories in respect to national emergency disputes: 
1. Absolute compulsory laws. 
2. Labor courts. 
3. Government seizure. 
4. The arsenal approach—where chief executive officer has 
choice of method for resolving disputes. 
D. The role of the President and Secretary of Labor. 
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XVI. Arbitration in government employment 


A. Recent developments in governmental employment. 
1. Increase of labor organization among federal, state, and 
municipal employees. 
2. Limited collective bargaining between government agencies 
and employees. 
Inadequacies of older appeal systems. 
4. Field of arbitration necessarily restricted to certain types of 
grievances—wages generally eliminated. 
B. New developments in arbitration. 
1. Establishment of grievance appeal systems independent of a 
particular governmental department or agency. 
2. Advisory arbitration. 
3. Non-governmental private arbitration. 


Oo 


C. Special areas in government employment where arbitration is 
used. 

Municipal transit systems. 

Government missile projects. 

Government construction projects. 

Hospitals. 

State universities. 

Governmental agencies or authorities, such as TVA, state 

turnpikes and municipal airports. 


Dee wo 


D. Roadblocks in the development of private arbitration for gov- 
ernment employment. 
1. Legal right of government agencies to arbitrate. 
2. The nature of civil service systems. 


XVII. Arbitration abroad 


A. Comparatively little voluntary arbitration comparable to the 
American system. 


B. Factors which tend to development of compulsory arbitration 
in foreign countries. 

Geographic size of the country. 

Nature and size of the working force. 

Percentage of organization of the working force. 

The degree of government control of all activity. 

The extent of government ownership and nationalization. 

The limitations of industry. 


oF fe 
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7. The economic growth of the country. 
8. The relationship of labor peace to national survival. 
C. Some compulsory arbitration systems. 


1. Australia. 
2. Great Britain, 1940-59. (Compulsory system abandoned, 
1959). 


3. Latin American pattern. 
4. Scandinavian countries. 


XVIII. Special problems 


Face-saving arbitration. 

Unwise resort to arbitration. 

The available arbitrators and the need for an expanding pool of 
arbitrators. 

Publication of awards—Its immediate value and long-range in- 
fluence. Some disadvantages connected therewith. 

The role of “precedents” in arbitration. 

The costs of arbitration. 

The problem of “remedy” in arbitration. 

New proposals for emergency disputes. 

Avoidance of arbitration through organized procedure for pre- 
dicting outcome of cases. 

New developments in impartial chairmanships. 

Conflicts between authority under arbitration agreements and 
N.L.R.B. jurisdiction over unfair labor practices. 
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Selected Readings in Arbitration 


(The following selected list does not include the large volume of 
notes, articles, and chapters in major works primarily devoted to a 
discussion of industrial or labor relations in general.) 


Books on substantive and procedural aspects 
Elkouri, Frank and Edna. How Arbitration Works. (Rev. ed.) : Wash- 
ington, D.C.: Bureau of National Affairs, Inc., 1960. 
Stone, Morris. Labor-Management Contracts at Work. New York: 
Harper & Brothers, 1961. 
Trotta, Maurice S. Labor Arbitration—Principles, Procedures, Issues. 
New York: Simmons-Boardman, 1961. 
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Updegraff, Clarence M. and McCoy, Whitley P. Arbitration of Labor 
Disputes (Second Edition by Clarence M. Updegraff). Washing- 
ton, D.C.: Bureau of National Affairs, Inc., 1961. 

Proceedings of the National Academy of Arbitrators. Washington, 
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A REPORT OF THE 1961 
PARIS ARBITRATION CONFERENCE 


by Martin Domke 


A Conference on International Arbitration, organized by the 
French Arbitration Committee, was held in Paris from May 11 to 13, 
1961, under the auspices of the French Ministry of Justice and the 
Director General of Cultural Affairs of the Ministry of Foreign Rela- 
tions. Approximately 160 delegates, from Great Britain, France, 
Belgium, Holland, Sweden, West Germany, Italy, Yugoslavia, Greece, 
Turkey and the United States, were in attendance. Among the dele- 
gates were the foremost experts on commercial arbitration in their 
respective countries.’ 

Four basic problems of contemporary arbitration law and prac- 
tice had been selected as topics for the Conference: (1) the separa- 
bility of the arbitration clause from the principal contract in case of 
the latter’s invalidity; (2) uniformity of arbitration rules for arbitra- 
tion centers; (3) establishment of an International Arbitration Office 
for the designation of arbitrators, determination of the arbitration 
procedure and registration of awards to facilitate their enforcement; 
and (4) arbitration between governments or public bodies and pri- 
vate parties. 

The deliberations of the Conference and its resolutions, together 
with some comments thereon, are the subject of this article. 


|. Separability of Arbitration Clause from Principal Contract 


In commercial arbitration, the question often arises whether the 
invalidity of the contract, especially for alleged fraud in the induce- 
ment of the contract, makes the arbitration clause inoperative as well, 
and whether this issue has to be decided by a court or by the arbitra- 
tor. The problem, much disputed in the jurisdictions of various coun- 
tries, touches on basic aspects of the substantive and procedural 


1, See Revue de l’Arbitrage 1961 No. 1 p. 32. 
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character of arbitration. Professor F. E. Klein of the University of 
Basle, Switzerland, the reporter of the First Commission of the Con- 
ference, stressed the viewpoint that the arbitration clause was inde- 
pendent from and not affected by any deficiencies of the principal 
contract, particularly because the function of the clause is different 
from other provisions of the contract. Furthermore, the problem does 
not come into play unless a dispute arises. He referred to the 1957 
Amsterdam Resolution of the Institute of International Law relating 
to the conflicts of laws to which private arbitration may give rise.” 
Its Art. 6, headnoted “Independence of the arbitral agreement in 
relation to the difference,” reads as follows (transl.): “The condi- 
tions for the validity of a submission and of the arbitral clause shall 
not necessarily be subject to the same law as that applicable to the 
difference. These conditions shall be regulated by the law in force 
in the country of the seat of the arbitral tribunal, without it being 
necessary to distinguish whether the arbitral clause is or is not an 
integral part of the contract giving rise to a difference.”® 


The reporter examined the municipal law of England,* France,’ 
the Netherlands, Germany,’ Switzerland,* and Italy,® but unfor- 
tunately omitted in his fifty-five notes any reference to the consider- 
able case law and literature of the United States. This deficiency was 
somewhat alleviated by an American delegate who presented in the 
discussion of the First Commission the various viewpoints which have 
been developed by recent decisions of federal and state courts and 
their annotations in American legal periodicals.*° In this respect, 
reference was made to cases which adopted the separability approach 
dealing with the question of fraudulent inducement of a contract 


2. 47 Annuaire 1957 II 491. 

3. Reference to the 1957 Resolution is made again in the Institute’s 1959 
Neuchfatel Resolution on the International Recognition and Enforcement 
of Arbitral Awards, 48 Annuaire 1959 II 369; 54 Am, J. Int. L. 140 
(1960). 

. Russell, On the Law of Arbitration (16th ed.) 25 (1957). 

. Carabiber, L’évolution de l’arbitrage commercial international, Recueil des 

Cours, Académie de Droit International (1960 II), vol. 99, p. 125, 182 

(1961). 

Verhoeven v. Veugelers, Nederlandse Jurisprudentie 1936 No. 442. 

. Baumbach-Schwab, Schiedsgerichtsbarkeit (2nd ed.) 65, 72 (1960). 

. Klein, Considérations sur l’arbitrage en droit international privé 81 (1955). 

Vecchione, L’Arbitrato 261 (1959). 

. For a summary of American arbitration law on fraudulent inducement of 

the contract, see Lawyers’ Arbitration Letter (American Arbitration As- 

sociation) No. 5, of February 15, 1961. 
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containing an arbitration clause.‘ Under this latter doctrine, an al- 
legation of fraud in the inducement of the principal contract would 
clearly be a matter to be determined by the arbitrator. In some state 
jurisdictions, such as New York, the principal agreement and the 
arbitration clause are considered indivisible parts of a single contract; 
any allegation of fraud, if proven, would defeat the entire contract. 
That is why the New York courts inquire into the scope of the arbi- 
tration agreement before determining whether the issue of fraud 
would be a bar to arbitration.’* A most recent decision of the N. Y. 
Supreme Court,’* however, holds that where a contract contains a 
broad arbitration clause, even a request for rescission of the contract 
based upon fraud in the inducement will be left for the determination 
of the arbitrators. Otherwise, said the court, “a bare allegation of 
fraud in the inducement in any contract would be sufficient to de- 
feat every arbitration.” In a recent federal decision the court, in 
dealing with New York law, stated:** “We believe it fair to say that 
on the basis of these cases there is a trend in the New York decisions, 
if not towards an acceptance of separability, at least in the direction 
of a more careful consideration of what is sought when the party 
opposing arbitration cries fraud.” The Conference was of the opinion 
that the arbitration agreement inserted in a main contract “has a 
function of its own, distinct from the main contract, and therefore 
should be regarded as an autonomous agreement between the parties, 
the validity of which is not dependent on that of the main contract.” 

The Commission further recommended that “arbitrators should 
be authorized, subject to ultimate judicial control and without de- 
priving themselves of the right to decide on the merits, to inquire 
into and determine their own jurisdiction and to rule upon the exist- 
ence and the validity of the arbitration agreement.” This is a de- 
viation from the American viewpoint whereby the validity of the 
arbitration agreement has to be determined by the court on trial, as 
the authority of the arbitrators may not be self-determined. The 
conference which adopted that recommendation of the First Com- 


11, See Comment, The Arbitrable Issue: The Problem of Fraud, 28 Fordham 
L. Rev. 802 (1960). 

12. M, W. Kellogg Co. v. Monsanto Chemical Co., 9 App. Div. 2d 744, 192 
N.Y.S. 2d 869 (1959). ; 

13. Fabrex Corp. v. Winard Sales Co., 23 Misc. 2d 26, 200 N.Y.S. 2d 278 
(1960). 

14. Commonwealth Oil Refining Co., Inc. v. The Lummus Co., 280 F. 2d 915, 

cert. den. 364 U.S. 911 (1960). 
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mission followed the trend which prevails in the practice of some 
European countries and under the arbitration rules of the Interna- 
tional Chamber of Commerce, which latter provide in Art. 13(4), 
that “unless otherwise stipulated, the arbitrators shall not cease to 
have jurisdiction by reason of an allegation that the contract is null 
and void or non-existent.” This view is also shared by the recent Eu- 
ropean Convention on International Commercial Arbitration, of 
April 21, 1961,%° concluded by sixteen countries of Western and 
Eastern Europe within the framework of the United Nations Eco- 
nomic Commission for Europe. It is said in Art. V(3): “Subject to 
any subsequent judicial control provided for under the lex fori, the 
arbitrator whose jurisdiction is called in question shall be entitled to 
proceed with the arbitration, to rule on his own jurisdiction and to 
decide upon the existence or the validity of the arbitration agreement 
or of the contract of which the agreement forms part.” In spite of 
the resolution of the Conference the question of the so-called com- 
petence of the arbitrator will remain a disputed one in many coun- 
tries. A recent article by an outstanding authority on commercial 
arbitration, Professor Schwab’® of the University of Erlangen, Ger- 
many, stresses the implications which this issue may have on an or- 
derly function of the arbitration process, especially in international 
trade relations. The American viewpoint, namely that a court initially 
determines the challenge to the existence of a valid arbitration agree- 
ment (and thus to the authority of the arbitrator) eliminates the risk 
of lengthy arbitrations which may later be voided, either because the 
principal contract was considered invalid or because the specific 
question submitted to the arbitrator was not arbitrable under the 
principal contract. Delaying tactics by a party reluctant to abide by 
an arbitration agreement should be met by other means, especially 
court directives to proceed to arbitration. 

Finally, the Conference recommended the insertion of the follow- 
ing arbitration clause: 

“All disputes which may arise out of the present contract in 

regard to its interpretation, execution or frustration, shall be 


15. United Nations, Economic Commission for Europe, Doc. E/ECE 423 
E/ECE Trade 48, of April 21, 1961. See the articles on the new Conven- 
tion by Buelow, in 7 Aussenwirtschaftsdienst des Betriebs-Beraters 7 (in 
German); van Heulekom, Arbitrale Rechtspraak No. 486 p. 161 (in 
Dutch); Pointet, in [Swiss] Journal des Associations Patronales 5 (in 
French), 

16. Die Entscheidung des Schiedsgerichts ueber seine eigene Zustaendigkeit, 

22 Konkurs, Treuhand-und Schiedsgerichtswesen 17 (1961). 
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resolved by arbitration (here set out the terms of the agreement 
to refer). Subject to judicial control of the validity of the award, 
the arbitrators are entitled to rule on the existence and validity 
of the arbitration agreement as well as on the existence and 
validity of the main contract, and in the event of nullity, dis- 
charge or frustration of the main contract to make an award 
on the consequences arising therefrom.” 

Such a clause may indeed be helpful in cases where the parties 
have expressly agreed to submit the validity of the contract to the 
determination of the arbitrator. Practical experience, however, has 
shown that parties do not like to raise such questions at all when 
they conclude a commercial contract embodying a standard arbitra- 
tion clause as a matter of customary trade transactions. 





) 
t Il. Uniformity of Arbitration Rules 
f 


The reporter of the Second Commission, Dr. O. Glossner, of 
Frankfurt on Main, Germany, made a comprehensive study of the 
rules of major arbitration centers, those which are part of chambers 
of commerce in various countries and of the International Chamber 
of Commerce and the American Arbitration Association. He set forth 
the principles guiding institutional arbitration in the administration 
of arbitration agreements, such as a minimum of formalities and a 
maximum of flexibility and simplicity in the arbitration proceedings, 
as well as a guarantee that the parties will be heard at any stage of 
the proceedings. 

The Conference considered the various phases of the arbitration 
process, the opening of the proceedings, the presentation of the case, 
the hearings and the rendition of the award. It was recommended 
that time limitations for an answer by the respondent be as short as 
possible, in accordance with nearly all rules of institutional arbitra- 
tion. As to the presentation of the case, the Conference recommended 
that time limits for an exchange of briefs by the parties should be set 
by the arbitral tribunal itself. Oral hearings, not open to the public, 
would, in principle, prove useful. The Conference further recom- 
mended that each party be represented by persons “professionally 
qualified” and also, with the consent of the arbitral tribunal, persons 
“ who take “an interest in the litigation” be admitted to the hearings. 
n In case of default of the party, the claim should be considered as 
contested, and the proceedings would thereby become “adversary 
t, proceedings,” such as are provided in sec. 21(3) of ICC Rules (“in- 
quiring into the merits of the case and deciding it as if parties are 
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present”) or sec. 29(2) of AAA Rules (“an award shall not be made 
solely on the default of a party”). The Conference also recommended 
that the arbitration tribunal “if it considered it possible, proceed to 
an effort of conciliation,” a technique which appears not advisable in 
that such an attitude might lead to an impression of “mere compro- 
mise” in the arbitration process. 

As to the rendering of the award, the Conference recommended 
that it should include “the chronological order of the proceedings 
and the determination by the arbitral tribunal of the applicable law, 
unless the parties have otherwise agreed upon in advance, and the 
reasons of the award.” In this respect the most recent European Con- 
vention on International Commercial Arbitration of April 21, 1961" 
states in Art. VIII that “The parties shall be presumed to have agreed 
that reasons shall be given for the award unless they a) either ex- 
pressly declare that reasons shall not be given; or b) have assented 
to an arbitral procedure under which it is not customary to give 
reasons for awards, provided that in this case neither party requests 
before the end of the hearing, or if there has not been a hearing then 
before the making of the award, that reasons be given.”** In resort- 
ing to commercial arbitration in England and the United States, par- 
ties tacitly assent to the prevailing practice wherein the arbitrator 
does not give reasons for his award. Such a practice is recognized as 
valid by courts of other countries that are called upon to enforce 
awards rendered without explanatory reasons, though under the law 
of the forum domestic awards have to be accompanied by a statement 
of reasons.’® 


Ill. Establishment of an International Arbitration Office 


The Third Commission submitted a detailed report by the Dutch 
lawyer, Mr. P. J. van Ommeren. He suggested the establishment of 
an international office or bureau where parties would be able to ob- 


17. Note 15, 
18. The 1959 Resolution of the Institute of International Law (supra n. 3) 
provides in Art. 3(3) that the recognition or the enforcement of a foreign 
arbitral award may be refused “if the award does not give reasons when 
it should do so.” 
19. Cp. Francescakis, Des sentences arbitrales non motivées d’aprés l’arrét 
Elmassian de la Chambre civile, 49 Revue Critique de Droit International 
Privé 297 (1960); Domke, Arbitral Awards without Written Opinions. 
Comparative Aspects of International Commercial Arbitration, in XXth 
Century Comparative and Conflicts Law (Legal Essays in honor of Hessel 
E. Yntema) 249 (1961). 
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tain reliable information abeut arbitration facilities and procedures. 
In case the parties’ contract mentioned arbitration but did not spe- 
cifically provide a place of arbitration, the designation of arbitrators, 
or rules to be applied, this office should be in charge of such func- 
tions on behalf of the parties. The report also proposed that there be 
a clear distinction between institutional and ad hoc arbitration, con- 
sidering the former (transl.) “the arbitration procedure which is 
governed by rules of a permanent institution which thereby assures 
their application in each case with which it is charged.” The question 
of initiating arbitration proceedings where parties did not refer to 
specific arbitration rules in their contract, has been thoroughly con- 
sidered by the Economic Commission for Europe in the above men- 
tioned European Convention on International Commercial Arbitra- 
tion of April 21, 1961. The latter provides in its Art. IV(2-3) for a 
system of appointing arbitrators in case the parties themselves had 
not made an agreement to that effect, by intervention of a special 
committee composed of representatives of Eastern and Western Euro- 
pean chambers of commerce.”° 


The Conference agreed that it would be desirable to create of- 
fices which would operate in certain regions. It further recommended 


that such offices should also have the function “to give advice in con- 


> 


nection with arbitration,” a statement which was objected to by an 
American delegate whose contention it was that no advice should be 
given, especially on legal questions, and that functions of the offices 
be confined to giving information about arbitration rules and pro- 
cedure. The further opinion of the Conference, that the offices act 
only “on the joint request of the parties,” appears not wholly practi- 
cal. Existing facilities in many countries of the world would be avail- 
able to parties when both are willing to resort to arbitration of an 
existing dispute. 

Another function of international arbitration offices would be, 
as concluded by the Conference, “to act as depositories for arbitral 
awards so as to be able to furnish to the parties certified copies of 
them, it being understood that this formality will not add anything 
to the legal validity of the award, but will impress upon the parties 
the obligation to which they have already submitted to keep their 


20. For an implementation by Arbitration Rules, see International Chamber of 
Commerce, Doc. No. 420/116, of July 7, 1961, 420/118 of Sept. 9, 1961, 
and 420/119, of Sept. 11, 1961. 
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engagements.” The concept of an “International Registry for Arbi- 
tration Awards” had already been investigated by Professor Sam 
Kagel, of the University of California.** It is indeed doubtful whether 
such a registry, advocated as a function of an international office, 
might “impress upon the parties” the obligation to abide by the 
award, much less upon the courts of a third country where enforce- 
ment has to be sought under the procedural law prevailing there. 
Problems as they appear regularly in the international practice of 
enforcement of foreign awards will hardly be solved by the suggested 
measure. As an example, recent instances of the enforcement of 
Danish arbitration awards may be mentioned wherein the question 
arose as to whether Danish awards, for which no confirmation by a 
Danish court had been obtained, are to be considered “final” in 
order to be enforceable abroad. In England such enforcement of an 
award rendered under the rules of the Arbitration Chamber of Copen- 
hagen was considered final, the Court of Appeals distinguishing the 
finality from enforceability under Danish law,?? whereas in New York 
an award rendered in Copenhagen under ICC rules was not con- 
sidered enforcible for lack of finality, since “finality may not be 
presumed since the question is to be determined by the pertinent laws 
of the country controlling the issues.”** Some kind of international 
registration may indeed facilitate the proper qualification of a for- 
eign award, serving somewhat as a certification by which a foreign 
court may wish to be guided in its own determination of the issue 
involved. 

The primary function of international arbitration offices, espe- 
cially on a regional basis, should be the promotion of the knowledge 
and use of arbitration within the business community. In this respect, 
the Conference was of the opinion that these offices “should urge 
business circles and in particular parties to consult them to avoid the 
nomination of ‘advocate-arbitrators,’ a practice contrary to the spirit 
of arbitration.” The suggestion that parties avoid tri-partite arbitra- 
tion is a good one, but it must be acknowledged, as the Appellate 


21. In: International Trade Arbitration: A Road to World-Wide Cooperation 
(Domke ed. 1958) p. 209. 

22. Union Nationale des Co-Operatives Agricoles de Cereales v. Robert Catter- 
all & Co., Ltd., (1959) 1 All England Law Reports 721; Graveson, The 
Conflict of Laws (4th ed.) 560 (1960). 

23. Wallcarriers, Inc. v. Trinity Corp., N. Y. Law Journal, Feb. 27, 1961, 
p. 14 col. 5. 
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Division of the New York Supreme Court* recently stated, that “in 
myriad arbitrations for decades the tripartite form of arbitration, 
criticized though it has been by most experts in the field, has been 
a common form.” Parties are better advised to rely on the nomination 
of independent and impartial arbitrators from panels maintained by 
agencies which administer arbitrations.”® 


IV. Arbitration between Governments or 
public bodies and private parties 


The Fourth Commission considered the problem of arbitration 
between governmental bodies and private parties on the basis of a 
detailed report by Georges Vedel, Professor of Administrative Law at 
the University of Paris. The Conference considered “the increasing 
development of economic relations between private persons and legal 
persons of public law, primarily in international transactions and 
particularly with developing countries.” Such development gives, in 
the opinion of the Conference, still greater importance to every 
means which may facilitate these relations. Arbitration should there- 
fore render the greatest service. One of the principal impediments to 
the use of arbitration in contractual relations of governments is the 
fact that under the statutory law in many countries, public bodies are 
prevented from agreeing to private arbitration. This is the case in the 
United States where agencies of the federal government are not spe- 
cifically authorized by statute to resort to arbitration.?® On the state 
level, however, the authority of public bodies to submit to arbitration 
disputes arising out of their private transactions, such as highway 
authorities,?7 or school boards?* has been well established, the latter 
24. Judge Breitel in a dissenting opinion in Astoria Medical Group v. Health 

Insurance Plan of Greater New York, 13 App. Div. 2d 288, 294, 216 

N.Y.S. 2d 906, 912 (First Dept., June 20, 1961). 

25. Cp. Note, The Use of Tripartite Boards in Labor, Commercial and Inter- 
national Arbitration, 68 Harvard L. Rev. 293 (1954). 

26. For references, see Proceedings and Committee Reports of the American 
Branch of the International Law Association 1959-1960 p. 84. Investiga- 
tion of the domestic situation was also recommended by the International 
Law Association, Report of the Forty-Ninth Conference, Hamburg 1960 
p. XXI (1961). 

. Watkins v. Department of Highways of the Commonwealth of Kentucky, 
290 S.W. 2d 28 (1956), where the Court of Appeals of Kentucky con- 
sidered the arbitration agreement of the Department “clearly a supple- 
mental contract it was authorized to make.” ; ; 

. Emporium Area Joint School Authority v. Anundson Construction & Build- 
ing Supply Co., Supreme Court of Pennsylvania, Nos. 48 and 49, January 
Term 1961. 
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authorization being implied from the fact that state agencies have 
power to conclude contracts. This question is closely related to the 
restriction of government’s immunity from foreign jurisdiction to 
transactions which are purely of a governmental, not of a commercial, 
nature. This trend now also prevails in the United States since the 
famous Tate letter of 1952? which favored such development and 
advised American courts of its attitude. It was recently applied when 
the claim of immunity for agencies of Turkish*® and Dominican*' gov- 
ernments in transactions of the sale of meat and molasses, respectively, 
was denied. The claim of immunity was also denied by a French 
court, in a decision rendered after the Conference, where bond- 
holders of an Italian railway-debtor had also instituted a lawsuit for 
payment of arrears against the Italian State.*? The claim of immunity 
raised by the foreign government was denied because the Italian 
government, in a 1923 treaty signed in Rome between the successor 
states of the Austrian-Hungarian monarchy which took over railways 
located in the latter’s territory, provided for arbitration. Said the 
court (transl.): “A foreign sovereign state which by consenting in a 
convention to a waiver of immunity from jurisdiction, may with its 
co-contractants consider and insert into the contract an [arbitration] 
clause. This clause, the validity of which is indisputable, involves a 
limited derogation of the immunity and acceptance that the [foreign] 
state be subject only to a determined jurisdiction,” (namely the arbi- 
tration procedure agreed upon). 

Another aspect of French case law on arbitration of governmental 
contracts with foreign firms should be mentioned. The still existing 
prohibition of submission by the French State to arbitration is con- 
fined to contracts of an internal character and does not apply to 
arbitration clauses in international transactions. Thus, the Court of 
Appeals of Paris, in a decision of February 21, 1961,** confirmed a 
decision of the Tribunal de Grande Instance de la Seine,** relating 
to an arbitration clause in a charter party of 1940 with an English 


29. 26 Department of State Bulletin 784 (1952). 

30. Et Ve Balik Kurumu v. B.N.S. International Sales Corporation, 25 Misc. 
2d 299, 204 N.Y.S. 2d 971 (1960) ; note, 12 Syracuse L. Rev. 270 (1960). 

31. Pacific Molasses Co. v. Comite de Ventas de la Republica Dominicano, 
N.Y. Law Journal, Sept. 15, 1961, p. 11 col. 8. 

32. Ass. des Porteurs Frangais de Scripts Lombards c. Etat Italien et Comité 
des Obligataires de la Companie Chemins-de-fer Danube-Save-Adriatique, 
May 24, 1961, Juris Classeur Periodique No. 12196 (1961). 

33. Revue de l’Arbitrage 1961 p. 18, with note ibid p. 23. 

34. 87 Journal du Droit International (Clunet) 489 (1960). 
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firm, providing for arbitration in London. Said the court (transl.) : 


“the incapacity [to resort to private arbitration] invoked in favor 
of the State is limited to contracts of domestic law and without 
application to those which have—as the case under considera- 
tion—international character. The State could validly waive in 
advance the immunity it enjoys in accepting the competence of 
foreign jurisdictions and the application of a foreign law since 
the contract presenting the character of an arrangement of pri- 
vate law, was to be assimilated to a contract between private 
persons [particuliers].”*® 


The Conference took further notice that the recent European 
Convention on International Commercial Arbitration, of April 21, 
1961,°* embodied in its Art. 2 the principle that “legal persons of 
public law have the right to conclude valid arbitration agreements.” 
The Conference recommended that any ratification of that Conven- 
tion should not be made with reservations and limitations, which 
would in fact deprive of all significance the aforementioned principle. 

Finally, the Conference considered the efforts undertaken to 
reactivate the Permanent Court of Arbitration at the Hague in order 
to make its facilities accessible to private parties for the determination 
of disputes with foreign governments. Although the arbitral machinery 
is available only to governments, pursuant to the Hague Conventions 
of 1899 and 1908 for the Pacific Settlement of International Disputes, 
“Article 47 of the Convention authorizes the Bureau of the Court to 
put its localities and its organization at the disposal of the Contracting 
Powers for the functioning of any special arbitra] jurisdiction, and 
this article does not expressly stipulate that an arbitration between 
States is meant. In fact, the Administrative Council of the Court 
explicitly declared, in 1935, that Article 47 should also be applied 
to arbitration between states and private corporations.”** The ques- 
tion arose in an arbitration between the Republic of China and the 
Radio Corporation of America.** Moreover, “in 1939, the Secretary 
General formally authorized the American Arbitration Association, at 
its request, to publish that the Bureau of the Permanent Court of 
Arbitration was ready to put its premises and its staff at the disposal 
of a Contracting Power for the pacific settlement of international 


35. Cp. Carabiber, l’Arbitrage International de Droit Privé 69, 134 (1960). 

36. Note 15. 

37. Statement of the Dutch delegate, Mr. Jon Kaufmann, at the 29th session 
of the United Nations Economic and Social Council, on April 20, 1960. 
Cf. also U.N. Doc. E/3492, of May 18, 1961, par. 278 p. 100. 

38. 3 Int. Arb, Awards 1621 (1935); 30 Am. J. Int. L. 535 (1936). 
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disputes, even if the other Party was not a State. The American 
Arbitration Association informed its members of the decision taken, 
recommending to them at the same time the text of an arbitral clause 
approved by the Bureau, to be inserted in the future in contracts with 
foreign States.”**° No implementation of the 1939 arrangement was 
possible due to war-time conditions. It should be noted that con- 
siderations are under way to make the facilities of the Permanent 
Court of Arbitration available for the settlement of disputes between 
foreign governments and private parties with the aid of new Rules 
of Procedure. It is for that reason that the Conference recommended 
“that interested parties be given all facilities for the organization 
of arbitration in a systematic way and that the efforts undertaken by 
various organizations and in particular the Permanent Court of Arbi- 
tion at The Hague, towards the elaboration of rules for resolution by 
arbitration of differences between Governments and private parties, be 
encouraged.” 


The careful preparation of the Paris Conference, together with 
a timely distribution of the reports of the four Commissions, made a 
fruitful discussion possible. Its success is largely attributable to the 
planning and cooperation of Charles Carabiber, the President of the 


French Arbitration Committee, and its Secretary, Jean Robert. It is 
to be hoped that a follow-up of the recommendation of the Confer- 
ence, through activities of the national delegations, will give impetus 
to a new development of international commercial arbitration. 


39. Circular Note of the Secretary General of the Permanent Court of Arbitra- 
tion, of March 3, 1960, 7 Netherlands International Law Review 316, 321 
(1960) ; 54 Am. J. Int. L. 933, 937 (1960). 





ENFORCEMENT OF AMERICAN 
ARBITRAL AWARDS IN THAILAND 


by Daniel H. Erickson™ 


The question of when, to what extent and under what conditions 
a commercial arbitration award will be enforced in a state other than 
the one in which it was granted is a problem of considerable import- 
ance to business men engaged in international trade. Here we will 
consider this question in relation to an American award sought to 
be enforced in Thailand. 


Enforcement of foreign awards as between many countries is 
governed by the Geneva Convention of 1927 and the arbitration 
Protocol of 1923, or by bilateral treaties’. These Geneva agreements, 
however, are not in force between the United States and Thailand; 
and the Treaty of Friendship, Commerce, and Navigation of 1937 
between the two countries? has no provision relating to arbitration. 
Therefore we must look to the municipal law of Thailand, together 
with the principles of private international law (conflict of laws) 
which the courts of Thailand may apply for the answer to our inquiry. 


I. The Civil Procedure Code of Thailand 
A. There are three sections of the Civil Procedure Code of 
Thailand (B[{uddhist]. E[ra]. 2477), which are of primary interest. 
They are to be found in Division II, Title II, Chapter 3: Arbitra- 
tion.® 


* Mr. Erickson, a member of the New Jersey Bar and a former Special Deputy 
Attorney General of the State of New Jersey, is now on the staff of the 
Legal Department of Worthington Corporation, After graduating from Yale 
University, he studied law at the University of Pennsylvania. He holds a 
master’s degree in international law from New York University. 


1. Lorenzen, “(Commercial Arbitration—Enforcement of Foreign Awards,” 
45 Yale L. J. 39 (1935) ; Domke, “On the Enforcement Abroad of Ameri- 
can Arbitration Awards,” 17 Law and Contemporary Problems 545 (1952). 

2. 53 Stat. 1731. 

3. Translation communicated by the Government in Thailand, in U. N. 
Doc. E/CN.11/Trade/L.19, of Dec. 31, 1958, p. 156. 
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Section 210. In any case pending before a Court of First Instance, the parties 
may agree to submit the dispute in reference to all or any of the issues, to one 
or more arbitrators for settlement, by filing with the Court a joint-application 
stating the terms of such agreement. 

If the Court is of the opinion that the agreement is not contrary to law, 

it shall grant the application. 
Section 221. Where a dispute has been submitted to arbitration out of Court, 
if any party refuses to abide by the award, such award may not be enforced 
unless the Court having territorial jurisdiction and competency over the case 
has, upon the request of the opposing party, given judgment in accordance 
with the award. 

In such case, the Court having territorial jurisdiction and competency 
shall be the court designated by the parties in the agreement or, in the absence 
of such designation, the Court which would have territorial jurisdiction and 
competency to try and adjudicate the dispute. 

If the Court is of the opinion that the award is contrary to law in any 
respect, the provisions of the last paragraph of Section 218 shall apply. 
Section 218 


The arbitrators shall file their award with the Court and the latter shall 
give judgment in accordance therewith. 

However if the Court is of the opinion that the award is contrary to law 
in any respect, it shall have the power to issue an order refusing to give 
judgment (sic). If the deficiency of the award can be made good, the Court 
may first require the arbitrators or parties concerned to make it good within 
reasonable time as it thinks fit. 


B. From a reading of these sections of the Code, it is apparent 
that the Code contemplates two types of arbitration: 1) arbitration 
in a “case pending before a Court of First Instance” and 2) “arbitra- 
tion out of Court.” Since the Code cannot govern conduct in a foreign 
court, it is clear that the former applies only to arbitration in cases 
pending in the courts of Thailand. We must look then to the latter 
as being the only possible provision for enforcement of a foreign award. 


C. In order for an award in an “arbitration out of Court” to be 
enforced, as stated in sec. 221, “the Court having territorial jurisdic- 
tion and competency over the case” must give “judgment in accordance 
with the award,” when, of course, the court is not of the opinion 
that the award is “contrary to law in any respect” (although the 
wording of the Code does not seem to make it obligatory upon the 
court to refuse to give judgment on this ground). 

While Section 221 requires oblique reasoning to reach the con- 
clusion that an award will be enforced if the requirements of the 
section are met*, it is the obvious intent of the Code at least to authorize 
Courts to enforce a domestic award under the specified conditions. 


4. Note that it says “such award may not be enforced unless . . .” 
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II. Enforcement of an American Award in Thailand 

A. A more serious problem arises when we turn to the question 
of whether a foreign award (specifically an award rendered in a juris- 
diction within the United States of America) will be enforced. 

1. We must consider the problem in relation to the following 
possible circumstances®: a. We may have an award either common 
law or statutory which has not been reduced to judgment or con- 
firmed in the United States; b. We may have an award either com- 
mon law or statutory that has been reduced to judgment in the United 
States as a result of 1) plenary proceedings or 2) summary proceed- 
ings; or c. We may have an award “confirmed” through a special 
kind of procedure provided for in the New York and other modern 
arbitration statutes. 

2. Where there is no judgment in a United States jurisdiction it 
is clearly impossible to enforce the award in Thailand since the first 
prerequisite for enforcement® has not been met unless a Thailand 
court has “jurisdiction and competency over the case.” Here we are 
faced with complex questions of private international law (conflict 
of laws).’ It is sufficient to state that circumstances may exist where 
a Thailand Court would undoubtedly assume jurisdiction and con- 
sider itself competent, as, for example, where the defendant has his 
domicile in Thailand.* In this case the action would proceed as a 
contract action, the arbitration award being an extension of the 
contract between the parties,® and the entire contract relationship 
of the parties will be considered on its merits. 

3. Where there is a judgment in a United States jurisdiction the 
question becomes whether the foreign judgment will be enforced in 
Thailand. Enforcement must be by suitable court proceedings. 

It is believed that a judgment on the arbitration award will be 
enforced. It is a general rule that “a valid foreign judgment should 
be recognized and given effect in another state as a conclusive deter- 


5. See Lorenzen, supra, n. 1. 

6. See sec. 221, n. 3 above. 

7. See Sturges, Commercial Arbitrations and Awards, Chapter 17; Stern, 
“The Conflict of Laws in Commercial Arbitrations,” 17 Law and Con- 
temporary Problems 567 (1952); Lorenzen, “Commercial Arbitration— 
International and Interstate Aspects,” 43 Yale L.J. 716 (1934), reprinted 
in Lorenzen, Selected Articles on the Conflict of Laws 454 (Yale Univ. 
Press, 1947). 

. See de Vries and Lowenfeld, “Jurisdiction in Personal Actions—A Com- 
parison of Civil Law Views,” 44 Iowa L.R, 306. (1960). 

. See Lorenzen, e.g., supra, at 44. 
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mination of the rights and obligations of the parties’”?®. This is so at 

least where the foreign state gives conclusive effect to the judgments 

of the state where enforcement is sought’’; and the courts of the 

United States have not hesitated in proper cases to enforce foreign 

arbitration awards'* or judgments** where jurisdiction over the parties 

is established. Further the provisions of the Thailand Code cited 
show that arbitration is in accord with Thailand’s public policy. 

Finally it may be argued that the wording of Section 221, “the 
Court having territorial jurisdiction and competency over the case,” 
refers to a foreign court as well as to a court of Thailand. In this case 
the first prerequisite for enforcement is met by a valid foreign judg- 
ment and clearly enforcement may be had in Thailand. 

4. Where there is no judgment in a United States jurisdiction, 
but the award has been confirmed pursuant to appropriate procedure 
under a modern arbitration statute, there would appear to be two 
courses of action available. The moving party may proceed as in the 
case of an award not reduced to judgment, presenting the confirma- 
tion order to the court where enforcement is sought as evidence of 
the award; or he may obtain a judgment in the American jurisdiction 
and then proceed as required to enforce the judgment through pro- 
ceedings in the Thailand court.“ 

5. Finally the question of merger is of interest. If the courts of 
Thailand follow the New York doctrine, a moving party who has 
had his award reduced to judgment will still have a choice of pro- 
ceeding on the award or on the judgment.*® 

Thus it would appear clear that the machinery is available for 
enforcement of an American arbitration award through the courts 
of Thailand, whether it be a simple award, an award upon which 
judgment has been obtained in the United States, or an award that 
has been “confirmed” under a modern arbitration statute. 

10. Goodrich, Handbook of the Conflict of Laws 603. See 2 Beale, The Con- 
flict of Laws 326. 

11. See Hilton v. Guyot, 159 U.S. 113 (1895). 

12. E.g. Gilbert v. Burnstine, 225 N.Y. 348, 174 N.E. 706 (1931). 

13. Goodrich, supra 607. 

14. See Lorenzen, supra, at p. 44. “An action to obtain judgment on the 
award may be allowed notwithstanding the fact that an order rendering 
it executory has been obtained in the state of rendition.” 

15. See Oilcakes and Oilseeds Trading Co. v. Sinason Teicher Inter American 
Grain Corp., 9 Misc. 2d 651, 170 N.Y.S. 2d 378 (1958), aff'd with 
modification 7 App. Div. 2d 977, 183 N.Y.S. 2d 838 (1959), aff'd 8 


N.Y. 2d 852, 203 N.Y.S. 2d 904 (1960), holding that the doctrine of 
merger does not apply to foreign judgments. 
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REVIEW OF COURT DECISIONS 


HIS review covers decisions in civil, commercial and labor-man- 

agement cases, arranged under six headings: I. The Arbitration 
Clause, II. The Arbitrable Issue, 111. The Enforcement of Arbitra- 
tion Agreements, IV. The Arbitrator, V. The Proceedings, VI. The 
Award. 


I. THE ARBITRATION CLAUSE 


CORPORATION PRESIDENT NOT BOUND BY ARBITRATION AGREE- 
MENT where the contract bore the printed signature of the corporation and 
on the line below, preceded by the printed “By”, it was signed by him with 
the addition of the printed word “Pres.” The court, analogizing to the rule 
of agency, said: “Where there is a disclosed principal-agent relationship and 
the contract relates to a matter of the agency, the agent will not be personally 
bound unless there is clear and explicit evidence of the agent’s intention to 
substitute or superadd his personal liability for, or to, that of his principal.” 
Neither the fact that the prefatory part of the agreement recited that he was 
the sole stockholder of the corporation nor the reference to the “runaway 
shop” clause constituted such clear and explicit evidence of the personal 
intent to be bound by the arbitration agreement. Rosenblum (as General Sec- 
retary-T reasurer, Amal, Clothing Workers of America) v. Southeastern Cloth- 
ing Corp., 216 N.Y.S. 2d 444 (Klein, J.). 


SUB-SUBCONTRACTOR HAS NO RIGHT TO ARBITRATION UNDER 
A MAJOR CONTRACT. A sub-subcontractor who did not have any direct 
contract with the contractor, and who did not finish materials as required in 
the contract, had no right to arbitration under an agreement which gave the 
right to arbitrate only to the contractor and owner and subcontractors who 
had a direct contact with the contractor and furnished material as required 
in the contract. Application of The Peelle Company, 216 N.Y.S. 2d 869 
(Schwartzwald, J.). 


SEPARATION AGREEMENT MAY PROVIDE FOR ARBITRATION OF 
DISPUTES RELATING TO SUPPORT AND MAINTENANCE, Citing 
Luttinger v. Luttinger, 294 N.Y. 855, 62 N.E. 2d 487, and Robinson v. Robin- 
son, 296 N.Y. 778, 71 N.E. 2d 214, the court said: “[The] right to agree upon 
arbitration of matters relating to marital support and maintenance under a 
subsisting separation agreement is not questioned, nor is it questionable.” 
Lasek v. Lasek, 13 App. Div. 2d 242, 215 N.Y.S. 2d 983 (First Dep’t.). 
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TERMINATION OF PARTNER’S MEMBERSHIP DID NOT TERMINATE 
THE PARTNER’S RIGHT TO ARBITRATION OF HIS RIGHTS. Said 
the court: “Such action could not terminate the efficacy of the arbitration 
clause as an instrumentality for the determination of the issues raised . . . since 
it is for the arbitrators to decide what the partnership agreement . . . means 
and to enforce it according to the rules of law which they deem appropriate 
to the circumstances.” Flatbush Medical Group v. Ittelson, 217 N.Y.S. 2d 621 
(Schwartzwald, J.). 


FEDERAL COURT GRANTS ARBITRATION OF CHARTER PARTY 
DISPUTES. Where an assignment by a shipowner to creditors of money due 
from the charterer was to secure payment of a debt, the shipowner retained 
sufficient interest in the property to be a “real party in interest,” with regard 
to disputes arising out of the charter agreement. But to protect the charterer 
from possible multiple claims, the assignee was required to be brought in to 
the arbitration proceeding. Texas San Juan Oil Corp. v. An-Son Offshore 
Drilling Co., 194 F. Supp. 396 (S.D. N.Y., Metzner, D. J.). 


ll. THE ARBITRABLE ISSUE 


ARBITRATION MAY BE COMPELLED ONLY AS TO THE ISSUE 
WHICH A PARTY HAS AGREED TO SUBMIT, namely the purchase price 
of trucks, and no other controversy arising out of the sales contract. The court, 


quoting the general rule that no one is under a duty to resort to arbitration 
unless by clear language he has so agreed, went on to state: “It is for this 
reason that our Courts have consistently held that controversies which parties 
have not agreed to arbitrate are to be disposed of by judicial tribunals. ...A 
party to a contract of arbitration will be held only to the precise issues whicn 
he has agreed to submit. That he may be willing to arbitrate some issues 
does not bind him to arbitrate all and every controversy.” Fredriksen v. Born- 
scheuer, 213 N.Y.S. 2d 799 (Zaleski, J.). 


WHETHER GENERAL RELEASE TERMINATED ARBITRATION 
AGREEMENT IS A QUESTION TO BE RESOLVED BY ARBITRATORS. 
The Court of Appeals, in a majority opinion, said: “. . . where a general 
release is unequivocal and unambiguous, the mere assertion that there is a 
dispute concerning its meaning does not create an arbitrable issue since, under 
such circumstances, there is no bona fide dispute between the parties. . . . 
However, in view of the context in which the releases under consideration 
were drawn, it is clear that they are sufficiently dubious in content and mean- 
ing to require that the matter be submitted to arbitrators.” In a strong dissent 
by three members of the Court, the dissenting opinion of Judge Valente of 
the Appellate Division was cited, where the latter stated: “If arbitration 1s 
to be permitted in this case, no release, irrespective of its clarity and un- 
equivocal language, is safe from collateral attack by the mere assertion by a 
party that he did 10t intend to mean what the release says. We undermine 
the foundations of general releases if we permit arbitration here.” Bronston 0. 
Glassman, 10 N.Y. 2d 158. 
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ARBITRATION OF CLAIMS HELD PROPER, THOUGH ALLEGED TO 
BE FRIVOLOUS AND GROUNDLESS, where the contract called for arbitra- 
tion of any controversy arising out of or relating to the agreement or breach 
thereof. The court, citing Exercycle Corp. v. Maratta, 9 N.Y. 2d 329, 214 
N.Y.S. 2d 353, stated: “It has long been this State’s policy that, where parties 
enter into an agreement and, in one of its provisions, promise that any dispute 
arising out of or in connection with it shall be settled by arbitration, any 
controversy which arises between them and is within the compass of the 
provision, must go to arbitration.” Application of Rosenthal-Porzellan A. G., 
216 N.Y.S. 2d 128 (Levey, J.). 


ALLEGED BREACH OF A NO-STRIKE CLAUSE IN COLLECTIVE 
AGREEMENT HELD NOT AN ARBITRABLE MATTER. Where the col- 
lective bargaining agreement contained a no-strike clause and also provided 
that either party might invoke the grievance procedure in consideration of 
any difference, an alleged violation of the agreement not to strike was not 
arbitrable and therefore the Union was not entitled to a stay of the employer’s 
action for damages. The court said: “The Courts of Appeal of five circuits 
have specifically held that an action for damages, pursuant to Sec. 301 (a) 
of the Labor Management Relations Act, 29 U.S.C.A, Sec. 185 (a), alleging the 
violation of a collective bargaining agreement by a strike unauthorized by 
the terms of the contract may not be stayed pending arbitration.” Yale & 
Towne Mfg. Co. v. Local Lodge No. 717, Int’l Ass’n. of Machinists, 194 F. 
Supp. 285 (E.D. Pennsylvania, Lord, D. J.). 


UNION GRIEVANCE AS TO ADMINISTRATION OF MERIT IN- 
CREASES HELD ARBITRABLE. The fact that a contract contained a 
provision to the effect that the arbitrator would have no authority to change 
wage rates did not deter the court from holding the grievance arbitrable. 
Said the court: “The Supreme Court has very recently made it clear that it 
is not a court’s function in such a situation as this to judge the merits of a 
grievance which presents a dispute as to the meaning of a provision of a 
labor contract. So long as the complaining party bases its grievance on an 
alleged failure to perform an obligation of a contract, a standard arbitration 
clause making disputes ‘involving the interpretation or application of any 
provision’ of the contract arbitrable should be enforced by a judgment re- 
quiring arbitration.” Radio Corp. of America v. Association of Professional 
Engineering Personnel, 291 F. 2d 105 (Third Cir., Hastie, C. J.). 


DISCHARGE OF EMPLOYEE FOR ALLEGED UNLAWFUL CONDUCT 
DURING A STRIKE HELD ARBITRABLE under arbitration clause of col- 
lective agreement which provided for arbitration of grievances dealing with 
unjust discharges. The company acknowledged the thrust of the American 
Mfg. and Warrior cases and that they seriously curtailed the area of influence 
by the courts on labor grievances and disputes, whether legal or frivolous 
in nature, in favor of the arbitral process. However, it sought “to escape the 
force of those decisions by arguing that what the Supreme Court said can 
have no application to lawless acts which could not possibly have been within 
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the contemplation of the parties. Congress, it is claimed sought to protect 
only lawful conduct, so that it would be implicit under a collective bargain- 
ing agreement calling for arbitration of an allegedly wrongful discharge of an 
employee, that the discharge to be arbitrated arise in the pursuit of lawful 
conduct, and not as a result of lawlessness.” But, said the court, “This begs 
the question.” It presupposes that the employee’s conduct was unlawful, 
“when the entire issue in this case is, who should decide whether or not it 
was—the court or an arbitrator? .. . If it were to be held that an employee 
forfeits his right to arbitrate a discharge based on the mere claim of his 
employer of unlawful conduct during a strike, then the protection afforded [by 
the arbitration clause] would indeed be illusory. An employee’s right to have 
his discharge submitted to arbitration cannot depend on whether the em- 
ployer chooses to allege that he participated in unlawful conduct. There must 
be proof more definite than this.” U.S. Pipe and Foundry Company v. Ameri- 
can Arbitration Association, United Steelworkers of America, AFL-CIO, Local 
Union No. 2026, et al., New Jersey Superior Court, Appellate Division, 36 
LA 1153 (Goldmann, J.). 


ON A MOTION TO COMPEL ARBITRATION OF A LABOR DISPUTE, 
THE FUNCTION OF THE COURT IS CONFINED TO ASCERTAINING 
WHETHER THE PARTY SEEKING ARBITRATION IS MAKING A 
CLAIM WHICH ON ITS FACE IS GOVERNED BY THE CONTRACT. 
The court, quoting United Steelworkers of America v. American Mfg. Co., 
said: “The issue is not what the parties now declare a grievance or dispute 
to be but what they declared the grievance or dispute was when they sub- 
mitted it in writing to the arbitrators; otherwise the procedural machinery 
erected by the parties in the Agreement for their self-government would 
collapse and the issues submitted for arbitration would always be open to 
ex post facto determination by the courts which would not only delay the 
arbitral process but would add to the procedure a gloss never contracted for 
by the parties.” Procter & Gamble Independent Union of Port Ivory, N. Y. v. 
Procter & Gamble Mfg. Co., 195 F. Supp. 64 (E.D. N.Y., Bartels, D. J.). 


HOLIDAY AND VACATION PAY GRIEVANCE ARISING FROM EM- 
PLOYEE’S DISCHARGE WHEN PLANT WAS REMOVED FROM CALI- 
FORNIA TO ANOTHER STATE is an arbitrable issue under a broad arbitra- 
tion clause of a collective bargaining agreement covering all disputes relating 
to the contract. Even if the contract provision is beyond dispute, the question 
is still for the arbitrator to determine. The California Supreme Court there- 
fore disapproved the Cutler-Hammer doctrine in a majority decision, and 
applied the federal rule as laid down in the Enterprise case, 363 U.S. 593, 
whereby the interpretation of a specific matter covered by the collective 
bargaining agreement is a matter for the arbitrator if the contract provides 
generally for arbitration of disputes relating to its provisions. Said the 
California Supreme Court: “. . . it can be safely stated that it is a funda- 
mental part of both federal and California public policy to promote industrial 
stabilization through the medium of collective bargaining agreements. . . . 
This being so, the federal rule to the effect that in such cases all disputes as 
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to the meaning, interpretation and application of any clause of the collective 
bargaining agreement, even those that prima facie appear to be without merit, 
are the subject of arbitration, is adopted by this court.” Posner v. Grunwald- 
Marx, Inc., June 29, 1961, 30 U.S. Law Week 2030 (Peters, J.; Schauer, J., 
dissenting ). 


DISPUTE OVER SEVERANCE OF EMPLOYEES BY PENSION COM- 
MITTEE HELD ARBITRABLE. In a prior ruling, the District Court, 184 
F. Supp. 866 (digested in Arb. J. 1960, p. '211), held that the question 
whether an employer had the right to retire employees on a pension after 
reaching the age of 65 was not the type of grievance which was meant to be 
the subject of the arbitration clause. The Third Circuit reversed, saying: 
“Whether the company has the right to unilaterally retire an employee once 
he reaches the age of 65 will require an interpretation and application of the 
various provisions in the agreement relied on by the union and the company.” 
International Telephone and Telegraph Corp. v. Local 400, Professional, Tech- 
nical and Salaried Div., Int’! Union of Eectrical, Radio and Machine Workers, 
AFL-CIO, 290 F. 2d 581 (Third Cir., Staley, C. J.). 


REFUSAL TO COMPLY WITH TERMS OF A SEPARATION AGREE- 
MENT CREATES AN ARBITRABLE DISPUTE, where the agreement con- 
tains a broad arbitration clause. Upon the alleged failure of an ex-husband 
to make payments required by a prior separation agreement, the ex-wife 
brought an action for breach of the agreement. The defendant moved for a 
stay of the action until arbitration could be had as required by the agreement. 
Special Term denied the motion, on the basis that no arbitrable dispute had 
been shown to exist. The Appellate Division reversed, saying: ‘The arbitration 
clause here is sufficiently broad to encompass a dispute arising from a simpie 
refusal to comply with the separation agreement as contrasted with a dispute 
over the interpretation or legal effect of the agreement.” Lasek v. Lasek, 13 
App. Div. 2d 242, 215 N.Y.S. 2d 983 (First Dep’t.). 


WHETHER AN EMPLOYER WAS DIVERTING WORK TO NON-UNION 
FIRMS IN VIOLATION OF THE COLLECTIVE BARGAINING AGREE- 
MENT HELD ARBITRABLE. The court, citing the Lincoln Mills decision as 
well as the three land-mark Steelworkers cases of June 1960, said: “The 
Supreme Court of the United States has unequivocally held that arbitration 
of claims that work is being farmed out by an employer to the detriment of 
employees is enforcible and that such form of determination . . . is highly 
desirable.” Application of Morten, Inc., 216 N.Y.S. 2d 825 (Rosling, J.). 


DISPUTE AS TO WHETHER EMPLOYEES, WHOSE WORK IS NOW 
BEING PERFORMED BY AN INDEPENDENT CONTRACTOR, WERE 
DISMISSED OR LAID OFF IS ARBITRABLE, The court said: “While 
the employer had the right to lay off the covered employees where there was 
a decline in business, his right to discharge employees was restricted to 
discharge for good cause and with the consent of the union. In view of other 
provisions of the agreement concerning the employees’ maintenance of 
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membership in respondent union, the resolution of the dispute as to whether 
there was a discharge or a layoff of the employees depends upon the con- 
struction and interpretation of the terms of the contract.” Browne v. Local 89, 
Chefs, Cooks, Pastry Cooks and Assistants Union of New York, AFL-CIO, 
N.Y.L.J., July 14, 1961, p. 4 col. 7, Flynn, J. 


GRIEVANCE BETWEEN UNION AND COMPANY THAT HAS WITH- 
DRAWN FROM EMPLOYER ASSOCIATION WITH WHICH UNION 
HAS CONTRACT HELD ARBITRABLE. The employer moved for a stay 
of arbitration on the ground that the union did not comply with the condition 
precedent to arbitration, submitting the dispute in writing. However, there was 
a further provision in the contract that a grievance against an employer that 
has withdrawn from the association may be filed with the impartial chairman 
in the first instance. Therefore there was compliance with the requirements 
necessary for arbitration of the dispute. Matter of Karten, N.Y.L.J., July 12, 
1961, p. 8 col. 3, Friedman, J. 


lll. THE ENFORCEMENT OF ARBITRATION AGREEMENTS 


FEDERAL COURT COMPELS ARBITRATION OF A CLAIM FOR 
CARGO DAMAGE UNDER FEDERAL ARBITRATION ACT. When the 
charterer of the vessel brought a motion to compel arbitration, the respondent 
conceded execution of the charter party with its provision for arbitration in 
New York, but argued that the obligation no longer prevailed because it was 
superseded by arbitration clauses contained in subsequent bills of lading. 
(Under the bill of lading provision, the claim would have been time-barred 
since it required arbitration to be demanded within a specified three-month 
period.) The court held that the arbitration provision of the charter party 
governed, rather than inconsistent arbitration provisions in the bills of lading. 
Ministry of Commerce, State Purchases Directorate of Athens, Greece v. 
Marine Tankers Corp., 194 F. Supp. 161 (Palmieri, D. J.). 


FEDERAL COURT HAS RIGHT TO COMPEL SPECIFIC PERFORM- 
ANCE OF AGREEMENT TO ARBITRATE GRANTED UNDER STATE 
SUBSTANTIVE LAW. The New York Arbitration Statute gives parties the 
right to compel a party to live up to his promise to arbitrate. Such right was 
held enforceable by a federal court where there was diversity of citizenship. 
Lummus Co. v. Commonwealth Oil Refining Co., 195 F. Supp. 47 (S. D. N.Y., 
Weinfeld, D. J.). 


“PHYSICAL CONTACT” IS A PREREQUISITE TO ARBITRATION IN 
AN UNINSURED MOTORIST ARBITRATION. The courts have granted 
stays of arbitration, holding that the issue of physical contact must be pre- 
determined by a trial rather than by arbitration. Motor Vehicle Accident 
Indemnification Corp. v. Vadala, N.Y.L.J., August 31, 1961, p. 9 col. 7, 
Spector, J.; Motor Vehicle Accident Indemnification Corp. v. Zervos, N.Y.L.J., 
July 12, 1961, p. 6 col. 1, Flynn, J. 
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UNINSURED MOTORIST ARBITRATION WOULD NOT BE RE- 
STRAINED ON THE GROUND THAT UNINSURED MOTORIST WAS 
ABSENT FROM THE UNITED STATES IN THE NAVAL SERVICE, 
where the arbitrator refused to delay the hearing but directed that the testi- 
mony be obtained from interrogatory, deposition or affidavit. Petitioner, an 
uninsured motorist, was in a collision with another vehicle. The passengers 
of the latter vehicle brought a claim against their own liability insurance 
carrier, under the provisions of the New York Motor Vehicle Accident In- 
demification Law. Petitioner had brought an action against these individuals, 
which he discontinued and stipulated to consolidate with the arbitration. 
Petitioner then sought a postponement of the hearing from the arbitrator 
on the ground that he was in the Naval services in Cuba. The arbitrator 
said his absence from the country should not delay the hearing and directed 
his testimony be taken by other means. The court held the Soldiers and 
Sailors Civil Relief Act does not provide a basis for a stay because, in view 
of the permission to present testimony by affidavit, the ability of the peti- 
tioner to prosecute and defend the action against him was not materially 
affected. Application of Lando, 216 N.Y.S. 2d 150 (Meyer, J.). 


ARBITRATION WILL NOT BE STAYED PENDING DETERMINATION 
OF VALIDITY OF DISCLAIMER OF INSURANCE UNDER NEW YORK 
UNINSURED MOTORIST LAW. The court said: “Section 167, subdiv. 
2-a, requires that all policies must insure against loss by ‘an insured motor 
vehicle where the insurer disclaims liability or denies coverage.’ There is no 
requirement that the disclaimer be a valid one.” Motor Vehicle Accident 
Indemnification Corp. v. Morera, N.Y.L.J., Aug. 29, 1961, p. 9 col. 2, Spector, 
J. 


CONDITIONS PRECEDENT TO ARBITRATION MAY BE WAIVED BY 
PROTRACTED DELAY. The New York Automobile Accident Indemnifica- 
tion Endorsement requires that a person making a claim must submit to 
examinations under oath as may reasonably be required by MVAIC. Said the 
court: “The crux of such requirement, which is concededly a condition 
precedent to arbitration, is that the demand for such examination be made 
within a reasonable period of time and that such examination be conducted 
under reasonable conditions. In the instant case the petitioner is guilty of 
gross laches in delaying more than two years after the accident before 
making the demand and some seven months after the arbitration request. . . . 
The condition precedent has been waived by protracted delay.” Motor Vehicle 


Accident Indemnification Corp. v. D’Angelo, N.Y.L.J., Aug. 7, 1961, p. 5 
col. 6, Loreto, J. 


DISCHARGED EMPLOYEES MAY NOT BRING ACTION AGAINST 
COMPANY OR COMPEL ARBITRATION OF GRIEVANCES WHICH 
WERE EXCLUDED FROM COLLECTIVE AGREEMENT. Under the 
contract the employer had the right to discharge employees without a hearing 
on account of irregularity in registering cash fares. Manning v. Shreveport 
Transit Co., 36 LA 1317 (Louisiana Ct. of App., Gladney, J.). 
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FEDERAL COURT REFUSES TO OPEN DEFAULT JUDGMENT IN 
ACTION TO COMPEL ARBITRATION. Under a distributorship contract 
between a New York corporation and Oregon corporation, covering several 
states, the New York corporation brought on a petition to compel arbitration, 
serving the Oregon corporation by registered mail. The petition to compel 
arbitration was granted by default. A federal court said it was clear under 
the Federal Arbitration Act that “a party may, by entering into an arbitra- 
tion agreement, subject himself in advance to the jurisdiction of the court, 
within whose territorial jurisdiction the arbitration proceedings are to be had. 
Such submission waives any objection to venue.” Necchi Sewing Machine Sales 
Corp. v. Sewline Co., 194 F. Supp. 602 (S.D. N.Y., Cashin, D. J.). 


IN A PROCEEDING TO COMPEL ARBITRATION UNDER THE FED- 
ERAL ARBITRATION ACT, SERVICE UPON A NON-RESIDENT BY 
REGISTERED MAIL UNDER A COURT ORDER IS VALID. Necchi Sew- 
ing Machine Sales Corp. v. Sewline Co., 194 F. Supp. 602 (S.D. N.Y., Cashin, 
D. J.). 


ARBITRATION OF DISPUTES MAY BE COMPELLED DESPITE CON- 
TENTION THAT THE MATTER MAY BE WITHIN THE JURISDIC- 
TION OF THE NATIONAL LABOR RELATIONS BOARD. A federal 
district court has jurisdiction under section 301 of the Labor Management 
Relations Act, to direct an employer to arbitrate a dispute, which admittedly 
is arbitrable under the contract with the union. The union should not be 
forced to abandon rights under the collective agreement merely because the 
Board may also have jurisdiction over a portion of the dispute. Freight Drivers 
and Helpers Local Union 557, Int’l Bro. of Teamsters v, Quinn Freight Lines, 
195 F. Supp. 180 (D.C. Mass., Sweeney, Ch. J.). 


A FEDERAL DISTRICT COURT’S ORDER THAT A DISCHARGED 
STRIKER’S GRIEVANCE BE ARBITRATED UNDER THE COLLECTIVE 
BARGAINING AGREEMENT CANNOT LIMIT THE SCOPE OF AN 
AWARD TO REINSTATE THE EMPLOYEE WITHOUT BACK PAY. 
Said the Circuit Court of Appeal: “It is for the arbitrator to decide whether 
or not the bargaining contract, aside from providing for arbitration when 
grievance procedures fail, provides that the employer is liable for a wrongfully 
discharged employee’s back pay.” Machinists Lodge No. 12 v. Cameron Iron 
Works, 292 F. 2d 112 (5th Cir. Ct., of App., Brown, J.). 


INDIVIDUAL EMPLOYEES MUST EXHAUST GRIEVANCE PROCED- 
URES, INCLUDING ARBITRATION, AS PROVIDED BY THE COL- 
LECTIVE BARGAINING AGREEMENT, and cannot litigate merits of 
claims in court. In an action for back wages, the Federal District Court for 
the Southern District of West Virginia held that the employees were bound 
to exhaust their remedy provided in the agreement’s grievance and arbitra- 
tion procedure. The Circuit Court affirmed, holding that in absence of clear 
provisions excluding claims for back wages, such issues were arbitrable and 
subject to the grievance procedure and therefore court action could not be 
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maintained until the grievance procedure was exhausted. Henderson v. East- 
em Gas and Fuel Associates, 290 F. 2d 677 (Fourth Cir., Boreman, C. J.). 


IV. THE ARBITRATOR 


COURT REMOVES PARTY-APPOINTED ARBITRATOR PRIOR TO 
THE AWARD DESPITE LACK OF STATUTORY AUTHORITY. In a 
dispute between the Health Insurance Plan of Greater New York and its 
various physician-composed medical groups, the Health Insurance Plan 
nominated a physician who was a member of its board of directors as well 
as a consultant paid by it. In reversing on appeal, the court said: “. . . it is 
inconceivable that a court of equity must sit idly by and permit an arbitra- 
tion proceeding to continue where, by reason of the surrounding circumstances, 
any award made in favor of one party is preordained to be vacated. The 
courts are not that impotent.” There was a vigorous dissent by Judge Breitel 
to the effect that removal of arbitrators for any reason, including misconduct, 
is a matter which “can be reviewed only in connection with a motion to 
vacate or confirm the award. . . . In myriad arbitrations for decades the 
tripartite form of arbitration, criticized though it has been by most experts in 
the field, has been a common form.” Astoria Medical Group v. Health In- 
surance Plan of Greater New York, 13 App. Div. 2d 288, 216 N.Y.S. 2d 906 
(First Dep’t.). 


ARBITRATOR’S FAILURE TO DISCLOSE BUSINESS RELATIONSHIP 
WITH ONE OF THE PARTIES IS SUFFICIENT TO WARRANT VACAT- 
ING THE AWARD. One of the arbitrators in a dispute arising out of a 
shipbuilding contract-with a Japanese firm, was a principal member of a 
fim which earned commissons amounting to approximately $350,000 from 
the principal behind the corporate party to the arbitration. He failed to 
disclose this relationship to his fellow arbitrators or to the other party to the 
arbitration. “In the court’s opinion, the arbtrator’s failure to disclose the 
fact that he was a member of the firm of brokers, however unintentional it 
may have seemed, disqualified him from acting as an arbitrator in a con- 
troversy between petitioner and respondent. These transactions for which the 
arbitrator and his firm earned such large sums of money from the respondent, 
are not vague or remote business dealings that can be considered as incidental 
or usual in the shipping industry. Nor may they be ‘regarded as the casual and 
occasional dealings which might be expected where arbitrators are chosen 
because of familiarity with an industry’.” Petroleum Cargo Carriers, Ltd. v. 
Unitas, Inc., N.Y.L.J. Sept. 13, 1961, p. 11 col. 7 (Loreto, J.). 


AN ATTORNEY WOULD NOT BE DISQUALIFIED FROM SERVING 
AS HIS CLIENT’S ARBITRATOR by reason of that relationship standing 
alone. The Appellate Division reversed the ruling of the Supreme Court 
(digested in Arb. J. 1961 p. 45), citing Lipschutz v. Gutwirth, 304 N.Y. 58. 


Karpinecz v. Marshall, 14 App. Div. 2d 569, 218 N.Y.S. 2d 88 (Second 
Dept.) 
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A UNANIMOUS AWARD OF AN ARBITRAL TRIBUNAL DESIGNATED 
AS THE JOINT METROPOLITAN AREA COMMITTEE, COMPRISED 
OF THREE EMPLOYEES AND THREE MANAGEMENT REPRESENTA.- 
TIVES, CANNOT BE CHALLENGED FOR PARTIALITY OF THE AR. 
BITRATOR. Said the court: “Here, the plaintiffs, as members of the union, 
ratified the collective bargaining agreement with full knowledge of the 
composition of the arbitral tribunal. Like most arbitrators or arbitral panels 
today, it is composed of members familiar with the ‘industrial common law— 
the practices of the industry and the shop. To accept the theory advanced 
by the plaintiff that a built-in partiality exists due to the composition of 
such an arbitration committee as is required by the terms of the contract 
would completely undermine the arbitration procedures in effect today 
through the country.” Palizzotto v. Local 641, Int’l. Bro. of Teamsters, 170 
A. 2d 57 (Sup. Ct. of N.J., Chancery Div., Collester, J.S.C.). 


V. THE PROCEEDINGS 


AWARD VACATED WHERE ARBITRATION BOARD ORDERED RE- 
HEARING TO CLARIFY EARLIER AWARD AT ITS OWN INITIATIVE. 
A permanent arbitration board with long experience recognized the am- 
biguity of their own award as to whether the back pay also embraced social 
security payments. The board asked for an opportunity to clarify the award 
and ordered a rehearing. However, the court held that the board itself had 
no authority to order a rehearing of the case. The award therefore had to be 
vacated on a motion of the employer. Inasmuch as the contract did not fix a 
time limit for the making of the award, the California Arbitration Statute did 
not bar a rehearing on order of the court. The court further held that the 
arbitration board may determine the entire matter anew, since the order 
appealed from (and now confirmed) “vacates the award in its entirety, and 
properly is not limited to a partial vacation and rehearing.” Union Local 679 
v, Richmond-Chase Corp., 13 Cal. Rptr. 341 (Cal. App., 1st Dist., Draper, 
Acting Presiding Justice). 


AWARD VACATED WHERE ARBITRATOR MADE INDEPENDENT 
INVESTIGATION OF THE SUBJECT MATTER OF THE DISPUTE. 
Said the court: “. . . the independent inquiry made by the arbitrator while 
the matter was sub judice constituted misbehavior prejudicing the rights of 
the petitioner. It was improper for him to make an ex parte inquiry of his 
own without the consent of the parties to the controversy.” Petroleum Cargo 
Carriers, Ltd. v. Unitas, Inc., N.Y.L.J., Sept. 13, 1961, p. 11 col. 7 (Loreto, 
Bde 


PARTICIPATION IN HEARINGS BEFORE THE ARBITRATORS WITH- 
OUT TIMELY CHALLENGE TO THE ARBITRABILITY OF AN ISSUE 
IS A WAIVER OF ANY CONTENTION THAT THE CONTRACT DID 
NOT PROVIDE FOR ARBITRATION OF THAT ISSUE. An award was 
entered in favor of a contractor for some $300,000. The Supreme Court 
modified the award by disallowing some $200,000 for increased costs due to 
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redesign. The Appellate Division reinstated the original award of the 
arbitrators and held that where the owner expressly submitted the issue of a 
claim for damages due to redesign of the contract and did not make a timely 
challenge of the arbitrability of that issue and additionally appeared and 
participated in the arbitration proceedings, he waived the right to contest the 
issue. Ingardia Construction Co. v. Dyker Building Co., 14 App. Div. 2d 23, 
216 N.Y.S. 2d 978 (First Dep’t., Valente, J.). 


ARBITRATORS MAY NOT RELY ON EVIDENCE OUTSIDE THE 
HEARINGS IN MAKING AN AWARD. A federal district court vacated an 
arbitral award on the ground that the arbitrator relied on matters outside the 
record in making his award. Holding that this amounted to sufficient mis- 
conduct to vitiate the award, since it was a violation of the terms of the 
collective bargaining agreement, the court said it had jurisdiction under sec. 
301(a) of the Labor Management Relations Act to vacate the award before 
the union brought suit to enforce it. Central Packing Company of Kansas v. 
United Packinghouse Workers of America, Local Union No. 36, AFL-CIO, 
195 F. Supp. 188 (D.C. Kansas, Arthur Stanley, Jr., D. J.). 


PARTICIPATION IN A LAWSUIT IS A WAIVER OF A PRE-EXISTING 
RIGHT TO ARBITRATION. The rule is “well established that a party to 
an arbitration agreement may by his actions or lack of action waive his 
rights to arbitration of a dispute; so also the rule that undue delay or action 
inconsistent with an intention to enforce such a right will result in a 
waiver of that party’s right to arbitration. . . . Thus, although the service of 
the answer herein may not have constituted a waiver by defendant Johnson 
of his right to arbitration . . . even though the answer did not set upon the 
arbitration clause as a defense . . ., this court is of the opinion that the 
moving defendant has waived such right by his action in acceding to the 
trial and actively participating in the trial of this action.” Lew v. Johnson, 
N.Y.L.J., Sept. 14, 1961, p. 11 col. 4 (Galloway, J.). 


Vi. THE AWARD 


ARBITRATION AWARD VACATED WHERE IT WAS NOT RENDERED 
WITHIN STATED TIME LIMITS. “The arbitration agreement required 
that the arbitrators render their award within fifteen days after the final 
submission of the controversy. As there is no question that the time limit 
expired prior to the rendition of the award in question, the authority of the 
arbitrators to act upon the submission expired and the award accordingly 
was beyond their powers.” Further, previous conduct in not raising the 
objection to prior awards does not amount to a waiver of the right to object 
to the time limitation in the present case. Manhattan News Co. v. Newspaper 
and Mail Deliverers’ Union of New York, N.Y.L.J., July 10, 1961, p. 6 col. 7, 
Flynn, J. 


FAILURE TO COMPLY WITH TERMS OF CONFIRMED ARBITRA- 
TION AWARD IS PUNISHABLE AS CONTEMPT. Klein v. Margaretten, 
N.Y.L.J., Aug. 31, 1961, p. 9 col. 7, Spector, J. 
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COURT MAY NOT VACATE ARBITRATION AWARD ON GROUNDS 
OF NEWLY DISCOVERED EVIDENCE. Said the court, in confirming on 
appeal: “The purpose and nature of arbitration are wholly incompatible with 
the entertaining of motions for a rehearing on the ground of newly dis. 
covered evidence, The principal purpose of arbitration is to reach a speedy 
and final result and to avoid protracted litigation. . . . The arbitration award 
is final, subject only to the provisions for vacating the award specified in 
section 1462 of the Civil Practice Act. If a motion to reopen the proceeding 
on the ground of newly discovered evidence could be entertained, the arbitra- 
tion award would be the beginning rather than the end of the controversy and 
the protracted litigation which arbitration is meant to avoid would be invited.” 
Mole v. Queen Insurance Co. of America, 14 App. Div. 2d 1 (Fourth Dep't, 
Halpern, J.). 


AN ARBITRATION AWARD WAS INVALID WHERE IT WAS DIRECT- 
ED AGAINST A PERSON NOT A PARTY TO THE CONTRACT OR 
THE ARBITRATION PROCEEDING. The Supreme Court had confirmed 
the award and denied a motion to vacate it, which was unanimously reversed 
by the Appellate Division, and the matter remitted to a new arbitrator be- 
cause the corporation against whom the arbitration was brought was not a 
party to the contract. Livingston (as Pres. of Dist. 65, Retail, Wholesale & 
Department Store Union, AFL-CIO) v. Cheney-Frantex, Longford-Weavers, 
Inc., 14 App. Div. 2d 518, 216 N.Y.S. 2d 1011 (First Dep’t.). 


AWARD WHICH FAILED TO STATE THE AMOUNT OF DAMAGES 
OR A BASIS FOR COMPUTATION THEREOF WAS VACATED AS 
NOT BEING MUTUAL, FINAL AND DEFINITE, within the meaning of 
Sec. 1462 subdiv. 4 of the New York Civil Practice Act. Livingston (as Pres. 
of Dist. 65, Retail, Wholesale & Department Store Union, AFL-CIO) ». 
Cheney-Frantex, Longford-Weavers, Inc., 14 App. Div. 2d 518, 216 N.Y. 
2d 1011 (First Dep’t.). 


ARBITRATION AWARD CANNOT BE VACATED FOR MISTAKE OF 
FACT OR LAW. The New York Court of Appeals, in confirming the decision 
below, upheld an award of an uninsured motorist arbitration where the 
amount of $2,000, in addition to funeral expenses, was granted for the death 
of an insured, 42 years of age, in excellent health and earning $13,000 per 
year and contributing to the household of an invalid mother and unmarried 
sister with whom he lived, the sum of at least $40 per week. In a dissenting 
opinion, Judge Froessel said this was so “shockingly inadequate as to be 
tantamount to evident partiality.” Phillips v. American Casualty Co. of Read- 
ing, Pa., 9 N.Y. 2d 873, 216 N.Y.S. 2d 694. 


PARTY WHO HAS NOT AGREED TO ARBITRATE CANNOT BE 
BOUND BY AN AWARD. A labor award directing reinstatement of em- 
ployees and payment of back wages was directed not only against the corpora- 
tion which had entered into a collective agreement with the union, but also 
against two officers and another corporation to which the business had pre- 
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viously been transferred in some fashion. Neither of the individuals nor the 
successor corporation had signed any agreement to arbitrate nor had any 
formal claim been asserted against them; the award rendered against them 
being the first suggestion that they were parties to the arbitration. The 
contract with the union requiring arbitration of disputes was not binding on 
any successors or assigns of the corporation. The court vacated that part of 
the award directed against anyone but the original corporation, saying: “The 
court is aware of no theory of law by which an award in arbitration can 
be made and confirmed against one as to whom no formal claim has been 
asserted and who, so far as the record shows, has never in any manner 
submitted to or agreed to be bound by the arbitration.” Mineola Mfg. Co. v. 
District 65, R.W.D.S.U., AFL-CIO, N.Y.L.J., Aug. 15, 1961, p. 9 col. 3, 
Suozzi, J. 


CALIFORNIA COURT REFUSES TO VACATE AWARD WHERE THERE 
WAS AN ALTERATION AFFECTING ONLY THE FORM AND NOT 
THE MERITS OF THE PROCEEDING. A change in substance would 
require vacation of an award if it resulted in prejudice to either party under 
California law. But where the alteration made after furnishing original copies 
to the parties was one of mere form, the court said: “It would be hyper- 
technical to hold that it voids the award.” Krautner v. Johnson, 11 Cal. Rptr. 
447 (Cal. Appeal, First Dist., Draper, J.). 


FEDERAL COURT HAS NO JURISDICTION TO VACATE AN AR- 
BITRATION AWARD UNDER THE UNITED STATES ARBITRATION 
ACT which was made in arbitration proceedings conducted pursuant to “‘con- 
tracts of employment of seamen, railroad employees, or any other class of 
workers engaged in foreign or interstate commerce.” Said the court: ‘What- 
ever conflicts may exist among the decisions of the several Courts of Ap- 
peals, the Court of Appeals for the Third Circuit has construed the term 
‘contracts of employment’ to include collective bargaining agreements of 
workers directly engaged in the channels of interstate transportation.” Keller 
v. Local 249, Int’l Bro. of Teamsters, 36 LA 1286 (W.D. Pennsylvania, Miller, 
mT). 


ARBITRATION AWARD MAY NOT BE SET ASIDE FOR ERROR OF 
JUDGMENT. The company argued that only one conclusion could have 
been reached by the arbitrator, that a particular employee was properly 
“bumped.” The arbitrator made an award that the individual grievant was 
not properly “bumped,” and the court said the award was based on the 
arbitrator’s interpretation of the meaning and applicability of a particular 
section of the contract. His interpretation of the contract was based, with 
Treason, upon the background which gave rise to its inclusion. The court can- 
not set it aside, even if an interpretation was erroneous. Chandler Evans Corp. 
v. International Union of United Automobile, Aircraft & Agricultural Imple- 
ment Workers of America, UAW, AFL-CIO, Local 405, Superior Court, 
Hartford County, Conn., No. 123851, May 3, 1961, Klau, J. 
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UNION CANNOT COMPEL AN EMPLOYER TO COMPLY WITH AWN 
AWARD WHICH REDUCED A DISCHARGE FOR IMPROPERLY TEND. 
ING A MACHINE, TO A ONE-WEEK SUSPENSION WITHOUT PAY 
AND REINSTATEMENT WITH BACK PAY AND NO LOSS OF SENIOR. 
ITY. The court considered the award beyond the scope of the arbitrator's 
authority under the collective bargaining agreement which reserved to the 
employer the right “to discipline employees for just cause.” After the 
arbitrator found that the employee’s offense did not amount to just cause for 
discharge, he had no authority to determine the appropriateness of the 
employer’s disciplinary action and thus to ignore the contract, this all the 
more as the latter enjoined the arbitrator from making awards “effecting a 
change, modification or addition to the terms of the contract.” Moreover, 
the arbitrator improperly relied upon a prior arbitration case involving the 
same company in disregard of the contract requirement that he confine 
himself to the facts submitted at the hearing. Textile Workers Union of 
America v. American Thread Company, '291 F. 2d 894 (Fourth Cir., Boreman, 
C, J.; Sobeloff, Ch. J., dissenting). 


CONNECTICUT COURT VACATES AWARD WHICH REINSTATED 
EMPLOYEE DISCHARGED AFTER BEING CONVICTED OF POLICY 
PLAYING. Interpreting the Connecticut law as one which places a direct 
responsibility on an employer to police the use of his premises so as to 
prevent gambling, the court held that to uphold the ruling of the arbitrator 
would violate the public policy of the State of Connecticut. “The question 


is primarily whether an employer may take disciplinary action under the 
‘just cause’ agreement in the contract against an employee whose violation 
of the criminal gambling laws also creates a violation on the part of the 
employer with knowledge of what is going on.” Avco Corp. v. Peter Preteska, 
Superior Court, Fairfield County, Conn., No. 112785, June 30, 1961, Parmalee 
} 


ANY DEFECT IN AN AWARD ORIGINALLY SIGNED BY ONLY TWO 
OF SIX ARBITRATORS ON BEHALF OF ALL WAS CURED BY SUB- 
SEQUENT ISSUE OF AN AMENDED DECISION WHICH WAS IDEN- 
TICAL WITH THE PREVIOUS ONE, SIGNED BY ALL ARBITRATORS. 
Said the court: “Technical omissions which in no way affect or reflect 
upon the decision itself or the mannex in which it was arrived at should not 
be permitted to impeach an award or a decision of arbitrators.” Palizzotto 0. 
Local 641, Int’l Bro. of Teamsters, 170 A. 2d 57 (Superior Court of New 
Jersey, Chancery Div., Collester, J.S.C.). 











